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STATEMENT OF QUESTIONS PRESENTED 
L 

The question is whether a suit to restrain officers and 
agents of the United States in their possession and use of 
property, alleging the taking and possession of such prop- 
erty without due process of law is, in fact, a suit against 
the United States? 

IL. 

The question is whether a judgment entered in a Con- 
demnation Proceeding, which is void by reason of a lack of 
jurisdiction, may be collaterally attacked, or is res judicata 
as to any issue? 


iil. 
The question is whether a United States District Court 
has jurisdiction to hear and adjudicate issues when the 
necessary conditions precedent to invoke its jurisdiction 


are lacking? 
IV. 

The question is whether a United States District Court 
may arbitrarily refuse to hear testimony concerning its 
jurisdiction when challenged, and arbitrarily assume juris- 
diction? 

V. 

The question is whether it is contrary to the public 
policy (and therefore void) for a public officer (the General 
Services Administrator) to contract away and redelegate 
the powers granted by the Congress (to private citizens for 
their individual gain and profit) to determine the neces- 
sity, the extent of, and the location of property to be taken 
under the power of eminent domain? 
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JURISDICTIONAL STATEMENT 


IN THE 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
This is a cause of action instituted by three citizens of 
the City of Dallas, State of Texas, against Lawson B. Knott, 
Individually, a resident of the District of Columbia,. and 
the matter in controversy exceeds $10,000.00, exclusive of 
interest and costs, and the United States District Court for 
the District of Columbia had jurisdiction under the provi- 
sions of 28 U.S.C.A., Section 1332, 78 Stat. 745, as amended. 


The cause seeks injunctive relief to restrain the defendant 
in the use of property, possession of which was taken and is 


being held unlawfully and without due process of law. 
(J.A. 43) 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


This is an appeal from a final judgment of a United States 
District Court for the District of Columbia, and this Court 
has jurisdiction under the provisions of 28 US.C.A. Section 
1291, 62 Stat. 929, adopted June 25, 1948. 


In the 
United States Court of Appeals 


For the District of Columbia 
No. 19768 


Rogert JAYSON, Witt1aAM K. JAYSON, JENNIE JAYSON, 
Appellants, 


Vv. 
Lawson B. Knorr, Individually, 


Appellee. 


Appealed from the United States District Court 
for the District of Columbia 


STATEMENT OF THE NATURE OF THE CASE 


This is a cause of action wherein the Appellants seek in- 
junctive relief enjoining the General Services Administrator 
from entering into any contracts and agreements to make 
use of Appellants’ property described in the petition or con- 
structing a building or buildings on said property, or making 
use of said property in the current intact status, or razing 
and tearing down the structure on the property, or entering 
into rental contracts on such property, or constructing Dallas 
Federal Center, or using such property contrary to Appel- 
lants’ private ownership and possession and occupancy of 
the same. 

As a basis for such relief, the Appellants alleged facts 
which constitute the action of the General Services Admin- 
istrator in taking, holding and threatening to destroy appel- 
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lants’ property unlawful and without due process of law. 
(J.A. 43) 

The Appellee, General Services Administrator, filed his 
motion to dismiss herein, asserting that the cause of action 
was in fact a suit against the United States of America, to 
which it has not consented, and further that the cause of 
action was a collateral attack on the final judgment of the 
District Court of the United States for the Northern Dis- 
trict of Texas, Dallas Division, in cause No. 8072 Civil. 

Thereafter, in due time, the Appellants filed their re- 
sponse to the Appellee’s motion to dismiss, and their motion 
for summary judgment. 

Appellants alleged that the facts established by the certi- 
fied copies of instruments and affidavits which were made a 
part of Appellants’ motion for summary judgment, standing 
uncontroverted, conclusively show that the taking, holding 
and threatened destruction of Appellants’ property was un- 
lawful and without due process of law, and further that the 
judgment entered by the United States District Court for 
the Northern District of Texas, Dallas Division, in cause 
No. 8072 Civil, was without jurisdiction and void. (J.A. 92) 

The Appellee, in proper time, filed his opposition to the 
preliminary injunction. 

The United States District Court for the District of 
Columbia, after having heard and considered the pleadings, 
entered its judgment dismissing the cause for the reason that 
the cause was in fact a suit against the United States of 
America, and that no consent had been granted. 

In due time, the Appellants gave their notice of appeal, 
and appeal has been perfected to this Honorable Court. 
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CONSTITUTIONAL PROVISIONS AND 
STATUTES INVOLVED 
This appeal involves Section I, of the Fourteenth Amend- 
ment of the Constitution of the United States (the Due 
Process Clause) . 


POINTS OF ERROR 
POINT ONE 


The court erred in granting Defendant’s Motion to 
Dismiss and dismissing Plaintiffs’ Complaint, holding and 
deciding; (a) that this is, in fact, a suit against the 
United States of America to which it has not consented; 
(b) that the court was without jurisdiction to entertain 


a suit to prevent a trespass on complainants’ property by 


an individual who was also an officer and agent of the 
United States of America. 


POINT TWO 


The court erred in granting Defendant’s Motion to 
Dismiss and dismissing Plaintiffs’ complaint, holding and 
deciding; (a) that the court was without jurisdiction to 
entertain a suit collaterally attacking a void judgment 
entered by a United States District Court; (b) that the 
doctrine of Res Judicata was applicable to a void judg- 


ment. 
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POINT THREE 


The court erred in granting Defendant’s Motion to 
Dismiss and dismissing Plaintiffs’ complaint, holding and 
deciding; (a) that a United States District Court could 
arbitrarily assume jurisdiction and hear and determine 
issues in a matter when its jurisdiction was challenged; 
(b) that a United States District Court could arbitrarily 
refuse to hear testimony tendered, questioning its juris- 
diction, and lawfully assume jurisdiction; (c) that a 
United States District Court has the power of eminent 


domain, and could lawfully take complainants’ property 


in the exercise of such power of eminent domain. 


POINT FOUR 


The whole course of action had in connection with 
the attempt to take complainants’ property is contrary 
to public policy, and amounts to legal fraud, constituting 
the entire procedure null and void. 


SUMMARY OF ARGUMENT 
POINT ONE 


When officers and agents of the United States act without 
power or authority theretofore granted; exceed the limits 
of the authority granted; exercise the authority so granted in 
an unlawful manner; or the grant of authority is unconsti- 
tutional, the acts are proper subjects of judicial inquiry, 
and such judicial inquiry is not a suit against the United 
States, and when the question of jurisdiction is dependent 
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on a determination on the merits, the facts set forth in the 
Complaint must be assumed to be true. 


POINT TWO 
A final judgment in a condemnation proceeding may, as 
in any other final judgment, be collaterally attacked when 
such final judgment is void. 


POINT THREE 
A judgment entered without jurisdiction is void, and it 
is essential that the conditions precedent be established by 
the pleadings, or if the pleadings be challenged, by proof, 
in order that the jurisdiction of the Court be invoked. 


A Court may not disregard the absence of the essential 
conditions precedent and arbitrarily assume jurisdiction. 


POINT FOUR 


When the acts of public officers or agents are so contrary 
to public policy as to shock the conscience of prudent men, 
then the doctrine of res judicata is overcome by public 
policy and such acts shall be declared null and void. 


POINT ONE—(Restated) 


The court erred in granting Defendant’s Motion to 
Dismiss and dismissing Plaintiffs’ Complaint, holding and 


deciding; (a) that this is, in fact, a suit against the 


United States of America to which it has not consented; 
(b) that the court was without jurisdiction to entertain 
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a suit to prevent a trespass on complainants’ property by 
an individual who was also an officer and agent of the 
United States of America. 


ARGUMENT 
No good purpose would be served by attempting to add 
to or elaborate on the volumes of discussion had by eminent 
scholars, learned jurists, and philosophers appertaining to the 
immunity of sovereigns from suits in their own courts. 
Suffice it is to say that the doctrine that the United States 


is immune to suit without its consent theretofore given is 
firmly embedded in the jurisprudence of this country. 


All authorities agree that when the United States is named 
as a party defendant, the litigation is in fact a suit against 


the United States. 


A more difficult question is presented when the litigation 
is directed against officers and/or agents of the United States 
individually, and the United States is not named as a party 
defendant. 

Cant, casuistry and sophistry run riot in the discussions 
in this area. In some of the literature, bitterness and frustra- 
tion appear to have influenced the authors and confusion 
seems to be the order of the day. 

It is respectfully submitted that when officers or agents 
of the United States act without power or authority thereto- 
fore granted; exceed the limits of the authority granted; 
exercise the authority so granted in an unlawful manner; or 
the grant of authority is unconstitutional, the acts are 
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proper subjects of judicial inquiry, and such judicial inquiry 
is not a suit against the United States, and when the ques- 
tion of jurisdiction is dependent on a determination on the 
merits, the facts set forth in the Complaint must be assumed 
to be true. 


The principle herein announced has been approved and 
uniformly applied in the numerous cases involving a variety 
of individual factual situations. 

__United States v. Lee, 106 U.S. 196; 27 L. Ed. 171; 1S. Ct. 
240 (1882), is a land mark case: 


A proceeding in ejectment to recover possession of lands, 
upon which Arlington Cemetery and a military installation 
had been established, from the military officers who were 
custodians. 


The jury found facts which constituted the possession 
unlawful and without due process of law. 


In the course of its opinion, the Court, speaking through 
Mr. Justice Miller, said: 


“The defense stands here solely upon the absolute 
immunity from judicial inquiry of everyone who asserts 
authority from the executive branch of the Government, 
however clear it may be made that the executive pos- 
sessed no such power. Not only that no such power is 
given, but that it is absolutely prohibited, both to the 
executive and the legislative, to deprive anyone of 
life, liberty or property without due process of law, or 
to take private property without just compensation. 

“These provisions for the security of the rights of the 
citizen stand in the Constitution in the same connection 
and upon the same ground, as they regard his liberty 
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and his property. It cannot be denied that both were 
intended to be enforced by the judiciary as one of the 
departments of the Government established by that 
Constitution.” Id. 106 U.S. at 220.* 
The Lee Case has been cited and discussed in numerous 
opinions, the language construed and distinguished and 
defined, but has never been overruled. 


In the case of Philadelphia Company v. Stimson, 223 U.S. 
605; 56 L. Ed. 570; 32 S. Ct. 340 (1911), the Court had under 
consideration an application for injunctive relief to prevent 
the Secretary of War from instituting criminal proceed- 
ings. In disposing of the issue, the Court said: 

“If the conduct of the defendant constitutes an un- 


warrantable interference with property of the com- 
plainant, its resort to equity for protection is not to be 


defeated upon the ground that the suit is one against 
the United States. The exemption of the United States 
from suit does not protect its officers from personal 
liability to persons whose rights of property they have 
wro! ly invaded.* * * And in case of an injury 
threatened by his illegal action, the officer cannot claim 
immunity from injunction process. * * * 


« * * * The suit rests upon the charge of abuse of 
power, and its merits must be determined accordingly; 
it is not a suit against the United States. 


cee 


«< * * * Where the officer is proceeding under an uncon- 
stitutional act, its invalidity suffices to show that he is 
without authority, and it is this absence of lawful 
power and his abuse of authority in imposing or enforc- 
ing, in the name of the state, unwarrantable exactions 
or restrictions, to the irreparable loss of the complainant, 
which is the basis of the decree.* * * And a similar 


* All emphasis supplied 
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injury may be inflicted, and there may exist ground 
for equitable relief, when an officer, insisting that he 
has the warrant of the statute, is transcending its 
bounds, and thus unlawfully assuming to exercise the 
power of government against the individual owner, is 
guilty of an invasion of private property.” Id. U.S. 
223 at 620, 621. 


In the case of Ickes v. Fox, 300 U.S. 82; 81 L. Ed. 525; 
57 S. Ct 412 (1936), the Court had under consideration 
application for injunctive relief to prevent the Secretary of 
the Interior from enforcing an order which would deprive the 
respondents of vested rights in property. In disposing of the 
issue, the Court said: 


“Petitioner’s contention that the United States is an 
indispensable party defendant and, as it cannot be 
sued, the suits should have been ismi is based 
upon the propositions as we understand them, that 
the United States is the owner of the water-rights; 
that respondents’ claims rest entirely upon executory 
contracts; and that the relief sought is the substantial 
equivalent of specific performance of these contracts. 


“The fallacy of the contention is apparent, because the 
thus-far undenied allegations of the bil, * * * that 
their water-rights have become vested; and that owner- 
ship is in them and not in the United States. The 
motion to dismiss concedes the truth of these allega- 
tions; but even if they were denied, we should still 
be obliged to indulge the presumption, in favor of the 
jurisdiction of the trial court, that respondents might 
be able to prove them. 


“The suits do not seek specific performance of any 
contract. They are brought to enjoin the Secretary of 
the Interior from enforcing an order, the wrongful 
effect of which will be to deprive respondents of vested 
property rights not only acquired under Congressional 
acts, state laws and government contracts, but settled 
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and determined by his predecessors in office. That such 
suits may be maintained without the presence of the 
United States has been established by many decisions 
of this court, * * *.” Id. 300 U.S. at 96-97. 


The case of Land v. Dollar, 330 U.S. 731; 91 L. Ed. 1209; 
67 S. Ct. 1009 (1946), was an action for possession of certain 
shares of stock which were alleged to have been pledged to 
the Maritime Commission. In reaffirming the decision in 
the Lee Case, the Court said: 

“But public officials may become tort-feasors by ex- 
ceeding the limits of their authority. And where they 
unlawfully seize or hold a citizen’s realty or chattels, 
* * * The dominant interest of the sovereign is then on 
the side of the victim who may bring his possessory 
action to reclaim that which is wrongfully withheld. 
« * * © if the allegations of the petition are true, the 
shares of stock never were property of the United States 
and are being wrongfully withheld by petitioners who 
acted in excess of their authority as public officers. If 
ownership of the shares is in the United States, suit 
to recover them would of course be a suit against the 
United States. But if it is decided on the merits either 
that the contract was illegal or that respondents are 
pledgors, they are entitled to possession of the shares 
as against petitioners, * * *.” Id. 330 U.S. at 738-739. 


The case of Larson v. Domestic and Foreign Commerce 
Corporation, 337 U.S. 682; 93 L. Ed. 1628; 69 S. Ct. 1457 
(1948) is another land mark case. This was a suit to enforce 
specific performance of the delivery of certain coal pur- 
chased from the War Assets Administration. The Court, 
speaking through Mr. Chief Justice Vinson, in holding that 
the Court was without jurisdiction because the litigation 
was in fact a suit against the United States, categorized and 
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delineated the circumstances under which suits could be 

maintained against officers, said: 
« * * * where the officer's powers are limited by statute, 
his actions beyond these limitations are considered 
individual and not sovereign actions. The officer is not 
doing the business which the sovereign has empowered 
him to do or he is doing it in a way which the sovereign 
has forbidden. His actions are ultra vires his authority 
and therefore may be made the object of specific relief. 
It is important to note that in such cases the relief can 
be granted, without impleading the sovereign, only 
because of the officer’s lack of delegated power. A claim 
of error in the exercise of that power is therefore not 
sufficient. And, since the jurisdiction of the court to 
hear the case may depend, as we have recently recog- 
nized, upon the decision which it ultimately reaches on 
the merits, it is necessary that the plaintiff set out in 
x complaint the statutory limitation on which he 

ies. 


“A second type of case is that in which the statute or 
order conferring power upon the officer to take action 
in the sovereign’s name is claimed to be unconstitu- 
tional. * * * Here, too, the conduct against which 
specific relief is sought is beyond the officer’s powers 
and is, therefore, not the conduct of the sovereign. The 
only difference is that in this case the power has been 
conferred in form but the grant is lacking in substance 
because of its constitutional invalidity. 

“These two types have frequently been recognized by 
this Court as the only ones in which a restraint may be 
obtained against the conduct of Government officials. 
The rule was stated by Mr. Justice Hughes in Phila- 
delphia Co. v. Stimson, 223 U.S. 605, 620, 56 L. Ed. 
570, 576, 32 S. Ct. 340 (1912), where he said: * * * 
Sn case of an injury threatened by his illegal action, 
the officer cannot claim immunity from injunction 
process. The principle has frequently been applied with 
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respect to state officers seeking to enforce unconstitu- 
tional enactments. And it is equally applicable to a 
Federal officer acting in excess of his authority or 
under an authority not validly conferred.” Id. 337 U.S. 
at 689-690-691. 


The Court then succinctly stated the rule governing suits 
against officers as follows: 


“* * * the action of an officer of the sovereign (be it 
holding, taking or otherwise legally affecting the plain- 
tiffs property) can be regarded as so ‘illegal’ as to 
permit a suit for specific relief against the officer as an 
individual only if it is not within the officer’s statutory 
powers, or, if within those powers only if the powers, 
or their exercise in the particular case, are constitu- 
tionally void.” Id. 337 U.S. at 701-702. 


In the case of Malone v. Bowdoin, 369 U.S. 643; 8 L. Ed. 
2d 168; 82S. Ct. 980 (1962), the Court had under considera- 


tion an action in ejectment. 
The formal pleadings made no allegation that the officer 


exceeded his delegated powers or that the possession con- 
stituted an unconstitutional taking. 

The Court held that the pleading did not bring the suit 
within the class of cases in which specific relief can be ob- 
tained against a government officer, and sustained the mo- 
tion to dismiss, 


The Courts of the United States have been very jealous 
in guarding and preserving the rights of due process in crimi- 
nal matters. In a very recent case, Clarance Earl Gideon v. 
Wainwright, Director, Division of Corrections, 372 U.S. 335, 
83 S. Ct. 792, 9 L. Ed 2d 799, the Court held that the grave- 


13 


ment of the complaint did not affect the citizen’s rights 
under the due process clause. 


It is to be noted that one who obtains a reversal of his 
conviction may be re-tried for the offense, and that he risks 
a more severe penalty being imposed at the conclusion of 
the second trial* 


It is respectfully suggested that the statement in the case 
of United States v. Lee, 106 U.S. 196; 27 L. Ed 171; 1S. Ct. 
240: 

“The instances in which the life and liberty of the 
citizen have been protected by the judicial writ of 
habeas corpus are too familiar to need citation, and 
many of these cases, indeed almost all of them, are 
those in which life or liberty was invaded by persons 
assuming to act under the authority of the government 


s* 


is of particular application here. 

It is directed to the attention of the Court that Plaintiffs’ 
Complaint (J.A. pp. 42) alleges; “that plaintiffs have 
been deprived of their described property without due 
process of law”; that very allegation, standing alone, makes 
the case not one against the United States under the author- 
ities hereinabove cited. 


—— 


’ Petitioner’s Brief, Clarence Earl Gideon v. H. C. Cochran, Jr., 
Director, Division of Corrections, pp. 44. 
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The Petitioners went further and alleged a factual situa- 
tion which they assert and insist establishes a lack of due 
process in the taking and possession of their property. 

Candor requires that notice should be taken of the sug- 
gestion in the Larson Case that the Court of Claims was 
created subsequent to the Lee Case and that the rule an- 
nounced in the Lee Case perhaps should be modified by 
reason of the creation of the Court of Claims. 


It should be noted in this connection that the Dollar 
Case was decided just two years prior to the Larson Case 
and some fifty years subsequent to the creation of the 
Court of Claims, and contained this cogent language: 


“But public officials may become tort-feasors by ex- 
ceeding the limits of their authority. And where they 


unlawfully seize or hold a citizen’s realty or chattels, 
recoverable by appropriate action at law or in equity, 
he is not relegated to the Court of Claims to recover 
a money judgment.” 

If full significance is given to the suggestion contained in 
the Larson Case, officers and agents of the United States 
Government may take the property of a citizen with force 
and violence, and the citizen may meet such force and vio- 
lence with force and violence (a violation of law), or be 
relegated to prosecuting an action for compensation in the 
Court of Claims; an action depending upon circumstances, 
the wealth or indigenousness of the individual citizen, his 
intelligence, knowledge, and the amount of his claim, the 
willingness of Congress to appropriate, etc. 


Can this be due process? 
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Appellants have never been divested of title to their prop- 
erty and seek to restrain its use and possession by the 
Defendant. 


It was issues and questions of this character which were 
sought to be laid at rest in the case of Clarence Earl Gideon 
v. Wainwright, Director, Division of Corrections, 372 US. 
335, 83 S. Ct. 792, 9 L. Ed 2d 799 (1963) 


POINT TWO—(Restated) 


The court erred in granting Defendant’s Motion to 
Dismiss and dismissing Plaintiffs’ complaint, holding and 
deciding; (a) that the court was without jurisdiction to 
entertain a suit collaterally attacking a void judgment 
entered by a United States District Court; (b) that the 
doctrine of Res Judicata was applicable to a void judg- 
ment. 


ARGUMENT 


A final judgment of a United States District Court in a 
condemnation proceeding is subject to impeachment ina 
collateral proceeding to the same extent and for the reasons 
as a final judgment in any other matter. 

The rule is well stated in the case of Huling v. Kaw 
Valley R. & Improv. Co., 180 U.S. 559; 32 L. Ed. 1045, 
9S. Ct. 603 (1889), as follows: 

“It is a settled principle that the parties and their 
privies are concluded as to all matters which were put 
in issue, or might have been put in issue, in the con- 
demnation proceedings. Where a judgment of condem- 
nation is rendered by a competent court, charged with a 
special statutory jurisdiction, and all the facts neces- 
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sary to the exercise of this jurisdiction are shown to 
exist, it is no more subject to impeachment in a col- 
lateral proceeding than the judgment of any other 
court of exclusive jurisdiction. In the absence of fraud 
the proceedings are not subject to collateral attack be- 
cause of errors or irregularities which render the pro- 
ceedings voidable on a direct attack. Where, however, 
the judgment or award is absolutely void, the proceed- 
ings can be impeached collaterally.” 

It is axiomatic and should need no argument to support 
the proposition that a judgment which is void, and thus 
subject to impeachment collaterally, can not be res judicata 
as to any issue. 


POINT THREE—(Restated) 


The court erred in granting Defendant’s Motion to 
Dismiss and dismissing Plaintiffs’ complaint, holding and 
deciding; (a) that a United States District Court could 
arbitrarily assume jurisdiction and hear and determine 
issues in a matter when its jurisdiction was challenged; 
(b) that a United States District Court could arbitrarily 
refuse to hear testimony tendered, questioning its juris- 
diction, and lawfully assume jurisdiction; (c) that a 
United States District Court has the power of eminent 
domain, and could lawfully take complainants’ property 
in the exercise of such power of eminent domain. 


ARGUMENT 
The uncontradicted pleadings, certified copies and affi- 
davits before this Court conclusively establish: 


(1) That the General Services Administrator entered 
into two separate written contracts with certain Dallas 
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citizens involving the selection of a site for the pro- 
posed Federal Service Center in Dallas, Texas. 

(2) That such contracts had the effect of surrender- 
ing all of the powers delegated to the General Services 
Administrator in connection with the Federal Service 
Center in Dallas, Texas. 


(3) That all of the proceedings had in connection 
with the proposed Federal Service Center in Dallas, 
Texas, conformed with such contracts. 


(4) That the Dallas citizens selected the site; that 
the local General Services Administration officials in 
Dallas preferred a different site. 


(5) That the Dallas citizens (not the General Serv- 
ices Administrator) determined the extent of the taking. 


(6) That the Dallas citizens (not the General Serv- 
ices Administrator) determined the offering prices for 
the respective properties. 


(7) That the Dallas citizens (not the General Serv- 
ices Administrator) procured the appraisals and valua- 
tion reports for the various properties. 


(8) That the Assistant United States District At- 
torney, who handled the matter before the Federal 
Court, made a personal inspection of Complainants’ 
properties and came to the conclusion that the appraisal 
furnished him was too low; that he was without power 
to order new appraisals or recommend a settlement 
at what he thought the property was worth; that these 
matters were controlled by an agreement with a group 
of Dallas citizens; that the Dallas citizens would not 
agree to new appraisals, and would not agree to pay 
a price that was fair and just for Complainants’ 
properties. 

(9) That the Dallas citizens refused to procure and 
refused to permit additional appraisals to be 
and threatened to cause the Assistant United States 
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District Attorney to be discharged if he did not cease 
to meddle in their business. 

(10) That there was complete lack of the conditions 
precedent to invoke the jurisdiction of the United States 
District Court in a condemnation i 


(11) That your Petitioners were prepared to tender 
proof conclusively establishing the lack of conditions 
precedent to invoke the jurisdiction of the United 
States District Court in the condemnation proceedings. 


(12) That the United States District Judge refused 
to hear or permit testimony to be tendered which would 
establish the lack of conditions precedent to invoke 
the jurisdiction of the United States District Court 
in the condemnation p) i 


(13) That the United States District Judge arbi- 
trarily assumed jurisdiction in the condemnation pro- 
ceedings. 


(14) That the content of the Second Contract 
General Services Administrator and the Dallas 
citizens remained secret and unknown to appellants 
until more than one year after the trial of the condem- 
nation proceedings. 

It would seem proper to restate certain well recognized 
principles pertaining to the power of eminent domain, as a 
basis for our discussion: 

1. The power of eminent domain is inherent in 


government and is founded on necessity and may not 
be contracted away. 


2. The power of eminent domain, in the absence of 
constitutional restrictions, is a naked power and may be 
exercised without restraint. 

3. The constitutional restrictions on the exercise 
of the power of eminent domain by the United States 
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Government are contained in the Fifth Amendment to 
the Constitution, namely; 
(a) that property shall not be taken for public 
use without just compensation; and 
(b) that no person shall be deprived of his life, 
liberty or property without due process of law. 
The United States may acquire and hold land in the 
execution of any of its delegated powers, and when property 
essential to the exercise of governmental powers cannot be 
acquired by voluntary treaty with its owner, it can be taken 
by the United States in the exercise of its power of eminent 
domain. 


The sole authority and power for determining the neces- 
sity for the acquisition of and extent of property to be 


taken for governmental purposes is lodged in the Congress. 


See Youngstown Sheet & Tube Co. v. Sawyer, 193 Fed. 
Supp. 569, wherein the Court used this concise language in 


See also the interesting discussion contained in the opinion 
of the Supreme Court affirming, 96 L. Ed. 579. 
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It should be noted that the power of eminent domain may 
only be exercised pursuant to specific legislation and that 
such legislation will be strictly construed. 


It would appear elemental that the Government does not 
have the power to authorize the taking of property for the 
private use of another. 


The Congress has, in the exercise of its power, conferred 
upon the United States District Courts the jurisdiction to 
determine just compensation, and as ancillary thereto, the 
determination of the public purpose. 


The Congress may delegate the power of eminent domain 
to its agencies, boards or even to an individual, but when the 
power has been delegated, it may not be redelegated. The 


legal maxim; “delegari postesti non poteste delegare est”, 
has full application with reference to the power of eminent 


domain. 


The rule is well stated in the case of Ruddock v. City of 
Richmond, 178 SE. 44, rehearing denied, 183 S.E. 513; Cert. 
denied, 80 L. Ed. 1396, wherein the Court used the fol- 


lowing most cogent language: 


“In the petition, the quotation taken from 10 RCL 
under the title ‘Eminent Domain’, sec. 158, is a clear 
statement of the law on the subject of delegating the 
power of eminent domain. The latter part of the section 
follows: ‘when the power of selecting property to be 
taken for a public use is granted by the legislature to 
a particular board of public officers, it must be exercised 
by them personally; the officers cannot delegate to an 
engineer or other subordinant the discretion conferred 


21 


on them by law.’ The case of Lyon v. Jerome, 26 Wend. 
(W.Y.) 485, 37 Am. Dec. 271 is cited to support the 
text. 
“In 20 C.J. pp. 545 and 546, this is found: ‘When the 
legislature delegates the right to exercise the power 
of eminent domain the grantee of the power cannot 
surrender, transfer or redelegate the same to another 
unless expressly authorized by the statute conferring 
the power * * * This quotation is also found in the 
petition and is supported by cases from many states. 
“Another pertinent reference is found in 1 Lewis 
‘Eminent Domain’ 3rd ed. p. 687, where this is said: 
of the 
tt domain is conferred by the legisla- 


The United States District Courts have and may exercise 
only such jurisdiction and authority as is conferred upon 


them by the Congress of the United States, and it is ele- 
mental that the Courts must look to and determine their 
jurisdiction before proceeding to adjudicate matters pre- 
sented. 


It is respectfully submitted that the judgments of United 
States District Courts, as well as other tribunals, are void 
and may be collaterally attacked at any time, anywhere and 
by anyone whose interest may be affected when: 

(a) the Court or tribunal is without jurisdiction 


because of a lack of power or authority conferred, or 
because of a lack of the conditions precedent to invoke 


s vtorlictidin: 
(b) actual fraud; or 
(c) constructive fraud; ie., arbitrary action and the 
failure of the Court or tribunal to exercise the judicial 
discretion conferred. 
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This Honorable Court must first look to its jurisdiction 
before it may proceed to an adjudication of the issues 
presented. 


It must first determine whether or not the matters pre- 
sented are within the powers and authority granted by the 
Congress. 


It must then determine whether the conditions precedent, 
such as notice of appeal, filing of the appeal: bond, filing of 
the transcript and record, have been had and performed in 
due time, form and manner, else the Court is without power 
to proceed. 


These matters are termed jurisdictional, and in the absence 
of jurisdiction, the Court’s judgments are void. 


The Court may not arbitrarily disregard a challenge of 
its jurisdiction and find facts which do not exist, and thus 
arbitrarily determine its jurisdiction. 


To do so is constructive fraud. 


In such event, the Court’s judgments are a nullity and 
void. 

It is respectfully submitted that the uncontradicted facts 
before this Honorable Court conclusively establish that the 
judgment of the Honorable District Court for the Northern 
District of the State of Texas, Dallas Division, in Cause No. 
8072 Civil, is a nullity and is subject to collateral attack 
at any time, anywhere and by anyone whose interest may 
be affected, and is not res judicata on any issue. 
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Nor may the Court on its own motion take cognizance of 
a matter because of its novelty or general interest. To do so 
would be to invade and usurp the powers and functions of 
other branches of government. 


POINT FOUR—(Restated) 


The whole course of action had in ‘connection with 
the attempt to take complainants’ property is contrary 
to public policy, and amounts to legal fraud, constituting 
the entire procedure null and void. 


ARGUMENT 


The uncontradicted facts before this Court establish that 
the General Services Administrator entered into a contract 
with certain Dallas citizens surrendering all of his powers 


which had been delegated to him by the Congress to procure 
a site for a Federal Service Center in the City of Dallas, 
Texas. 


The principal distinctions between our form of government 
and autocratic or totalitarian forms of government are the 
same distinctions which may be found between the Civil 
Codes and the Common Law. 


Under the Civil Codes, man had no inherent rights, but 
only such rights as might be granted to him by the sovereign. 

Man was a mere chattel, a slave to his government, like 
the cattle in the field. 

Under our form of government, all sovereignty dereigns 
from the people, and is exercised through their represent- 
atives. 
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The power and right of Eminent Domain is one of the 
most sacred and essential powers of sovereignty. 


Often, under the Civil Codes, the property and chattels 
of the citizen were seized by the sovereign or his friends by 
force and violence for their own use and pleasure, and with- 
out compensation. 


The power of eminent domain has been greatly feared and 
carefully guarded by the sovereign people of this country. 
The sovereign people have imposed restrictions on the powers 
and right of eminent domain by the “due process” clause of 
the 14th Amendment to the Constitution. 


To contract away sovereign powers is the very antithesis 
of sovereignty. 


In the Sinking Fund Cases, 99 U.S. 700, the Court said: 


“When a government enters into a contract with an 
individual, it deposes, as to the matter of the contract, 
its constitutional authority, and exchanges the char- 
acter of legislator for that of a moral agent with the 
same rights and obligations as an individual. Its prom- 
ises may be justly considered as accepted out of its 
power to legislate. It is, in theory, impossible to rec- 
oncile the idea of a promise which obligates, with 
a power to make a law which can vary with the effect 
of it”. 


Since the power of eminent domain is an essential power 
of sovereignty of the United States, and may be exercised 
alone by the Congress, a contract to exercise the power of 
eminent domain is contrary to public policy, even though 
the contract, and each and every act in pursuance to such 


25 


purported contract are also contrary to public policy, con- 
forms in every detail with the then existing law. 


This is so because, by contract, the power of the sovereign 
to further legislate upon the subject is bartered away and 
disposed of. 

If this sacred and essential power of sovereignty can be- 
come the subject of a private contract, then, by the same 
theory and token, governmental agencies may contract away 
the enforcement powers, contract away the police powers, 
and thus contract away the power of the Congress to further 
legislate criminal laws. 

If this sacred and essential power of sovereignty, the right 
of eminent domain, can be the subject of a private contract, 
and thus dispose of the power of the Congress to further 


legislate upon this subject, then the power to interpret the 
laws may be the subject of a private contract, and by con- 
tract, the decisions of this Court may be predetermined. 


If this sacred and essential power of sovereignty, the 
right of eminent domain, may be the subject of private con- 
tract, and thus dispose of the power of the Congress to 
further legislate upon the subject, then by the same token 
the Congress, the sovereign representative of the people, 
may contract away the right to make the laws, contract and 
barter away the nature of the laws that may be passed, and 
thus, limit the sovereign powers entrusted to them by a 
sovereign people. 


When this state has been reached, we have gone back in 
the science of government and civilization beyond the Code 
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Napoleon, and beyond the Code Justinian, because our 
laws would thus have become a code promulgated by con- 
tract from which there is no appeal. 


Even under the Code Justinian, a citizen could cry; 
“Appele Caesari”, I appeal to Caesar. 

If the contract under discussion be a valid contract, then 
the Congress, with whom the sovereign power to exercise 
the right of eminent domain is vested, is denied the night 
to place any limitations, further functions or duties upon 
the officer or agency to whom the power is delegated. 

Can it be successfully contended that the contracts and 
acts pursuant thereto are not contrary to public policy and 
void? 

Can it be successfully contended that any attempt to 


take Complainants’ property under such contracts is not 
contrary to public policy and void? The doctrine of Public 
Policy outweighs the doctrine of Res Judicata as often stated 
in the Restatement of Laws, Judgments ch. 2 §10. 


CONCLUSION 

It is respectfully suggested that the record before this 
Honorable Court conclusively establishes that the taking 
and possession of the Complainants’ properties was and is 
without due process of law; that this is not, in fact, a suit 
against the United States of America; and that the judgment 
in cause No. 8072 Civil in the United States District Court 
for the Northern District of Texas, at Dallas, is void and 
appellant’s motion for summary judgment should have been 
sustained by the trial court. 
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WHEREFORE, premises considered, your Petitioners 
pray that the judgment of the Court below be here reversed 
and rendered, and in the alternative, be reversed and re- 
manded to the trial Court. 


we we eee n ne nnn nnn ween ne nnn nce eennn nee eeeennnns 


Denis K. LANE, 
917 15th Street, N.W., 


Washington, D. C. 
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JOINT APPENDIX 


1. Original Complaint. 
Defendant’s opposition to Plaintiffs’ Motion for Prelim- 
inary Injunction. 

. Defendant’s Motion to Dismiss. 

. Complainants’ Response to Motion to Dismiss and Com- 
plainant’s Motion for Summary Judgment, together with 
Exhibits A, B, C, D & E, attached. 

. Defendant’s opposition to Plaintiffs’ Motion for Sum- 
mary Judgment. 


. Judgment. 
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No. 1751-65 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


RozerT JAYson, 6014 Meadowcrest St., 
Wru1aM K. Jayson, 912 Commerce St., 
JENNIE JAYSON, 6014 Meadowcrest St., Dallas, Texas, 
Plaintiffs, 


v. 


Lawson B. Knorv, Individually, 
Defendant. 


COMPLAINT AND APPLICATION FOR PRELIMINARY 
WRIT OF INJUNCTION AND, UPON FINAL HEAR- 
ING, A PERMANENT INJUNCTION 


To the Honorable Judge of Said Court: 


Now comes, ROBERT JAYSON, WILLIAM K. JAY- 
SON, AND JENNIE JAYSON, hereinafter called Plaintiffs, 
complaining of LAWSON B. KNOTT, Individually, herein- 
after called Defendant, and would show the Court as follows: 


L 
Each of the above Plaintiffs reside in the City of Dallas, 
Dallas County, Texas; the Defendant, Lawson B. Knott, 
resides and may be located at Room 6137, General Services 
Building, Washington, D. C. 
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II. 

This is a suit of a Civil nature, for injunctive relief only. 
The Plaintiffs herein seek a Preliminary Writ of Injunction 
and Upon Final Hearing a Permanent Injunction against 
the Defendant from executing any contract relating to 
and entering into any agreement contemplating the use 
for any purpose of the property, formerly owned by the 
Plaintiffs, located at 1020 Commerce Street, Dallas, Dallas 
County, Texas. Such property was unlawfully acquired by 
the United States of America under facts hereinafter set 
forth and sworn to as a basis of the request for a hearing 
upon this Application for a Preliminary Writ of Injunction 
and for a Permanent Injunction. 


Til. 

Plaintiffs allege that the facts herein are believed to 
constitute a novel question and a case of first impression; 
that the identical acquisition of private property by the 
Government has not previously occurred in the history of 
the United States. However, if the procedure described 
herein has previously occurred and has been adopted by 
the Defendant as a practice and custom, then in that event, 
the Plaintiffs as citizens and tax payers request an injunction 
against the practice and custom in the acquisition of private 
property for public use and for the Government, occurring 
elsewhere in the United States. 


Iv. 


Plaintiffs allege that on or about the 15th day of Decem- 
ber, 1956, the General Service Administration through its 
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offices in Dallas, Texas, advertised seeking proposals for 
a Federal Building site to be acquired, prescribing by boun- 
daries an area in which such building site might be located. 
Such proposals for building sites to have been submitted 
to the General Services Administration offices in the City 
of Dallas on or before 2:00 p.m. on January 24, 1957. 


V. 

Among numerous proposals received in response to such 
advertisement, a proposal was received by the General 
Services Administration at its offices in Dallas, Texas, on 
the 23rd day of January, 1957, outlining three separate 
propositions. Each of such propositions contained the prop- 
erty owned by the Plaintiffs at 1020 Commerce Street, in 
the City of Dallas, Dallas County, Texas. Such three propo- 
sitions were designated, Contract One, Contract Two, and 
Contract Three; and, Tract Two designated a larger area 
than Tract One, and Tract Three a larger area than Tract 
Two; Tract Two included all of the area of Tract One; 
and, Tract Three included all of the area of Tract Two, and 
each of the three Tracts contained such property owned 
by the Plaintiffs. There was attached to such proposal and 
propositions the following agreement which the Plaintiffs 
allege they have reason to believe and do believe is accu- 
rately hereinafter set forth as follows: 


GUARANTY 


For and in consideration of the selection and acquisition 
by the General Services Administration, an agency of 
the United States Government, of one of the sites 
proposed fot the erection of the Dallas Federal Center 
Building in a proposal of even date herewith submitted 
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by the undersigned we hereby guarantee, subject to 
the limitations and conditions listed below, that the 
acquisition cost of each of the tracts of land proposed 
as a site for said building will not exceed the amount 
set opposite each: 


Guaranteed cost of tract 1 
Guaranteed cost of tract 2 
Guaranteed cost of tract 3 


This guaranty is to insure the General Services Ad- 
ministration against excess cost of acquisition of 
any one of the above tracts of land, up to, but not 
exceeding, the sum of Two Hundred Thousand Dollars 
($200,000.00) over the cost guaranteed above. The 
aggregate amount of this guaranty is specifically 
limited to a maximum of the lesser of (1) Two Hun- 
dred Thousand Dollars ($200,000.00), or (2) the excess 
of the cost of any one of the above tracts of land 
acquired over the above stated guaranteed cost, and 


limited to that percentage respectively set opposite the 
name of each of the undersigned of said maximum 
aggregate amount of this guaranty. 


This guaranty will be valid only if no parcel of land 
covered by the proposal of which this instrument is 
a part is purchased by General Services Administration 
at a price greater than the Dallas Real Estate Board 
Appraisal attached hereto covering such parcel except 
in accordance with a final judgment of a court of com- 
petent jurisdiction entered in a condemnation suit 
instituted by it to acquire such parcel. 


While this guaranty shall be a continuing guaranty upon 
the conditions and under the limitations herein set 
forth, unless the said General Services Administration 
shall have acquired legal title to one of the aforesaid 
three tracts for the aforesaid purpose within 3 years 
from the date hereof, this guaranty shall on the third 
anniversary of the date hereof become null and void 
and of no further force and effect. 
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Witness our hands at Dallas, Tex., this the 23rd day 
of January, 1957. Annex 1. Signature, percentage of 
guaranteed aggregate amount. 


W. W. Overton, Jr., 12% percent; L. F. Corrigan, 
17% percent; C. A. Sammons, .06% percent; E. V. 
McCright, 10 percent; R. W. Baxter, 6% percent; M. E. 
Moses, 2% percent; Eugene Kahn Sanger, 2% percent; 
Cecil M. Higginbotham, 5 percent; Drake McKee, 2% 
percent; Trammell Crow, 2% percent; Justin S. Mo- 
Carty, 2% percent; John D. Murchison, 12% percent; 
L. D. Lowry, Jr., 2% percent; Sam R. Bloom, 15 percent. 


VI. 


Plaintiffs allege that the Citizens of the City of Dallas, 
Dallas County, Texas, executing the first agreement of 
January 23, 1957, in Paragraph IV., Above, entered into 
a second agreement required by the terms of the January 
283, 1957, agreement, reducing the adopted proposal and 
propositions to written obligation and certainty, which sec- 
ond contract is dated December 24, 1957. The plaintiffs 
allege that they have reason to believe and do believe the 
second contract is precisely hereinafter states as follows: 


December 24, 1957 


Dear Sir: The undersigned (herein called Guarantors) 
in order to induce the United States of America (herein 
called Government) to select and acquire the herein- 
after described property as a site for a Federal Building 
and in consideration of the selection and acquisition of 
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said property for such purpose, hereby guarantees, cov- 
enants and agrees as follows: 


{ 
1. The property proposed herein is described as fol- 
lows: 
A tract of land adjoining the United States Govern- 
ment’s building at 1114 Commerce Street on the West, 
and extending Westerly therefrom along the South line 
of Commerce Street for a distance of 300 feet, thence 
southerly along the established South property line of 
Lots 5 and 15, 200 feet to the North line of Jackson 
Street, then Easterly along the North Line of Jackson 
Street 285 feet to the said Government building, the 
East boundary of said tract being the same as the West 
line of the Government’s property, and being Lots 5, 
6, 7, 8, 9, 10, 11, 14, and 15, in City Block No. 63 of 
the City of Dallas, and containing 58,500 square feet 
of land, more or less. 


2. Guarantors shall and do hereby jointly and severally 
guarantee that the acquisition cost of said property 
shall not exceed the sum of 1 million dollars ($1,000,- 
000.00). In the event the acquisition cost exceeds One 
Million Dollars, Guarantors shall pay the Government, 
or at the direction of the Government, all sums in excess 
of One Million Dollars necessary to acquire full fee 
simple title to said property. 


3. The Government shall acquire the property by 
purchase from the owners thereof or by condemnation. 
If acquired by purchase, the Government shall not pay 
more for the following described lots than the amount 
set opposite each lot, without receiving the prior ap- 
proval of Guarantors: 


Lot No. Lot No. $102,500 
Lot No. ; Lot No. ..... 100,000 
Lot No. 7 ....... Lot No 180,000 
Lot No. 8 and 14 100,000 Lot No. 90,000 
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For the purpose of considering any proposals of the 
Government to purchase at a price in excess of those 
in this paragraph above stated, Guarantors shall appoint 
from their number a committee of four, who shall be 
authorized to act for and on behalf of all the Guarantors, 
and approvals given by said Committee shall be bind- 
ing on all Guarantors. Names of the Members of said 
Committee shall be furnished Government in writing. 
Subject to the limitations of this paragraph, Govern- 
ment shall have a completely free hand in the acqui- 
sition of said property and in making all decisions in 
connection herewith, including but not limited to the 
price and manner of acquisition, Government shall, 
however, use it best efforts to acquire the property 
at the lowest, fair and reasonable price. 

4. In the event of condemnation, Guarantors shall 
not be required to bear the cost of the condemnation 
proceedings. 

5. Guarantors shall pay any amount due hereunder 


as, when, to the parties, and in the manner directed 
by the Government. 


6. Guarantors shall execute and deliver such addi- 
tional agreements, instruments and guarantees as re- 
quired by the Government to carry out the provisions 
and intent of this instrument, and the availability of 
a collectable and valid guaranty is hereby assured. 


7. This contract and the covenants, agreements and 
guarantees herein contained shall be binding on the 
Guarantors, jointly and severally, and their heirs, as- 
signs, administrators, executors, and legal representa- 
tives. 

8. While this guaranty shall be a continuing guaranty, 
upon the conditions and under the limitations herein 
set forth, unless the Government shall have contracted 
to acquire legal title to the said property or has com- 
menced a condemnation suit for the purpose of acquir- 
ing said property within two years from the date hereof, 
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this guaranty shall on the second anniversary date 
hereof become null and void and of no further force 
and effect. 


Witness our hands at Dallas, Texas, this the 24th day 
of December, 1957. 


Trammel Crow, Justin S. McCarty, John D. Mur- 
chison, Sam R. Bloom, W. C. Stevens, M. E. Moses, 
Cecil M. Higginbotham, W. W. Overton, Jr., L. F. 
Corrigan, C. A. Sammons, E. V. McCright, R. W. 
Baxter, Eugene Kahn Sanger, Drake McKee. 


Vil. 


Plaintiffs allege that the Citizens of Dallas executing the 
first and second Agreements in paragraphs V and VI above 
did not own a single parcel of the eight parcels of land 
described in the second Contract. However, such Citizens 
do own or represented as agents the owners of virtually 


all of the land for blocks in each direction adjacent to the 
proposed Federal Building Site in the Downtown portion 
of the City of Dallas, Texas. The proposed Construction 
on the site is the “Dallas Federal Center” estimated to cost 
approximately Thirty Million Dollars and to house all 
Federal Courts and all Federal agencies and estimated em- 
ployees numbering approximately Ten Thousand. 


Vil. 


Plaintiffs allege that the United States proceeded to 
condemn all of the lands described in the above Contract 
of December 24, 1957, in the United States District Court 
for the Northern District of Texas, Dallas Division, includ- 
ing the property of the Plaintiffs. Such Tracts of Land 
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comprising all of the area described in the above second 
agreement of December 24, 1957, have all been condemned 
and the suits prosecuted to settlement or final Judgment 
including the described property of the Plaintiffs herein. 
Plaintiffs allege that the Dallas Citizens executing the above 
said second Agreement contributed to the acquisition of 
all of said property described in said second Agreement in 
excess of the sum of ($524,000.00) Five Hundred Twenty- 
four Thousand Dollars; that such sum of money has been 
paid to the United States in accord with such Agreement; 
that the lot and building of the Plaintiffs was designated 
in such second Agreement of December 24, 1957, as parcel 
Number 7 which was valued therein at One Hundred and 
Eighty Thousand ($180,000.00) Dollars and the Dallas Citi- 
zens executing such second Agreement contributed in excess 


of Two Hundred Thousand ($200,000.00) Dollars to the 
acquisition of such property of the Plantiffs. The Dallas 
Citizens executing such second Agreement created their 
Committee in accord with the second Agreement and 
determined the actual prices paid or offered for each par- 
cel of land by the Government. 


X. 

Plaintiffs allege that such Committee functioning for the 
Dallas Citizens executing such second Contract had the 
final determination as to the fair market value of the 
described property of Plaintiffs in so far as settlement 
offers were made by the Government to Plaintiffs after the 
taking of their property. Contributions by the Dallas Citi- 
zens executing such second Agreement to the $524,000.00 
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paid toward the acquisition of the property of Plaintiffs 
and all other owners in the Condemned Site were based 
solely on the estimate of such Dallas Citizens as to the 
enhancement of value to their respective properties by 
virtue of the Construction of the Dallas Federal Center. 
Plaintiffs do believe and have reason to believe that one 
of the Citizens executing such second Contract controls 
by virtue of Corporate ownership Hotel property located 
diagonally immediately across from the Site of the Dallas 
Federal Center; that he was a member of the Committee 
to determine the prices to be paid for Plaintiffs’ property 
and the property of the other condemnees. Plaintiffs do 
believe his contribution to the $524,000.00 used to condemn 
and acquire Plaintiffs’ property to have been 15%. Two 
other Dallas Citizens controlling four complete blocks in the 
immediate vicinity of the Site of the Dallas Federal Center 
executed the second Contract. Plaintiffs have reason to 
believe one of them served on the Committee to approve 
the prices paid and offered to be paid by the Government 
to the Plaintiffs and the other property owners within the 
Site for the Dallas Federal Center. These Two Dallas Citi- 
zens, since the final acquisition of Plaintiffs’ property by 
the Government in 1961, have announced plans for the con- 
struction of a huge complex to house a Bank, Department 
Stores and Shops, Apartments and Hotel facilities on such 
four blocks. Their contribution to the $524,000.00 used to 
acquire the Plaintiffs’ property and other parcels within the 
Site we believe to have been 25%. On the other hand, Plain- 
tiffs believe another of the Dallas Citizens executing said 
second Agreement did so as the agent for eight different 


41 


individuals and concerns. Several of the individuals and 
concerns represented by this Dallas Citizen owned small 
businesses and small pieces of property in the vicinity 
of the Site and the estimated enhancement of value to their 
property by the construction of the Dallas Federal Center 
was small compared with the Hotel and proposed Huge 
Complex owners. As a consequence, their contribution to 
acquire Plaintiffs’ property and to the $524,000.00, Plaintiffs 
have reason to believe to have been as little as one percent 
and even less. Plaintiffs have reason to believe that among 
the eight individuals and concerns were the owners and 
publishers of the Two Daily Newspapers published in the 
City of Dallas, and the owners of the two Television Sta- 
tions assigned to the City of Dallas, and the owners of 
substantial radio stations operating in the City of Dallas, 
and the owners of property in the vicinity of such proposed 
Site; that such owners and publishers contributed to the 
$524,000.00 and the acquisition of Plaintiffs’ property; that 
the method used and the nature of the taking and acqui- 
sition of Plaintiffs property has never been publicly dis- 
seminated and is not publicly known. Unless the Defendant 
produces the original instruments evidencing the aforesaid 
two agreements, and original evidence of the Contributions 
by the Dallas Citizens and of the entire transaction involving 
acquisition of a Plaintiffs’ property, Plaintiffs will produce 
and seek to introduce secondary evidence of the same. 


X. 


Plaintiffs allege that such Dallas Citizens actually used 
the harsh power of Eminent Domain to take Plaintiffs 
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Private property for their own use and benefit; that such 
Dallas Citizens conspired and agreed among themselves 
with each other, and with an agent or agents of the United 
States to deprive Plaintiffs of their private property contrary 
to the laws and the Constitution of the United States; that 
Plaintifis have been deprived of their described property 
without due process of law; that the Site for the proposed 
Dallas Federal Center was selected and chosen including 
Plaintiffs’ described property contrary to the laws and Con- 
stitution of the United States; that the method of acquisi- 
tion permitting the named Dallas Citizens to approve, con- 
trol the prices paid for the property of Plaintiffs and other 
owners within the Site was against the laws and Constitu- 
tion of the United States; and that by such two aforesaid 
Agreements and conspiracy of Dallas Citizens with an agent 
or agents of the Government, the Plaintiffs were deprived 
of the consideration of special benefits, future rents, and 
revenues and speculative values to Plaintiffs property in a 
sale of such property by private negotiation and treaty not 
permitted to be considered in condemnation proceedings 
enforced by the Government; that Plaintiffs’ described prop- 
erty was taken by the Government without Just Compen- 
sation to Plaintiffs Contrary to the laws and Constitution 
of the United States whereby said Dallas Citizens did not 
have the right to exercise or prescribe for the Government 
to exercise the sovereign right of Eminent Domain in taking 
Plaintiffs’ property, and did not have the right to determine 
the fair market value of Plaintiffs property for the purpose 
of settlement offers in a condemnation proceeding by the 


43 


Government; that the fundamental concept of the ownership 
of Plaintiffs’ property under the laws and Constitution of 
the United States precludes the Dallas Citizens as adjoining 
and neighboring property owners from conspiring and agree- 
ing with an agent or agents of the Government to take Plain- 
tiffs property by condemnation proceeding and to dictate 
the price to be paid for Plaintiffs’ property, and in the event 
the contrary should be the rule in the United States, no 
privately owned property is safe from its condemnation 
and its acquisition costs being paid by adjoining and neigh- 
boring property owners seeking to enhance their own prop- 
erty values. 


XI. 
Plaintiffs allege that Plaintiffs’ property described is in- 


tact. The five story structure owned by Plaintiffs prior to 
its taking by the Government remains substantially the 
same as of the time of its taking. The Defendant, Mr. Law- 
son B. Knott, individually, is threatening to enter into con- 
tracts and agreements to make use of Plaintiffs’ described 
property, to raze and tear down such building and structure, 
and to construct a building or buildings on such property 
and to make use of such property in its current intact Status, 
or after the rasing and tearing down of the structure pres- 
ently on the property, to enter into rental contract and to 
make immediate use of the Plaintiffs’ property; and unless 
the Defendant is enjoined upon hearing of Plaintiffs’ Appli- 
cation for Preliminary Injunction herein, and thereafter on 
final hearing on Plaintiffs’ Application for Permanent Injunc- 
tion as prayed for herein, the Defendant will immediately 
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enter into Contracts and Agreements to make use of Plain- 
tiffs’ said property, or to construct a building or buildings 
on said property, or to make use of said property in its 
current intact status, or to raze and tear down the structure 
on the property, or to enter into rental contracts on such 
property, or to construct Dallas Federal Center, or to use 
such property contrary to Plaintiffs’ private ownership and 
possession and occupancy of the same. 


If Defendant is permitted to enter into any Contract or 
agreement contemplating the use of Plaintiffs’ property as 
above mentioned, irreparable injury, loss and damage will 
result to the Plaintiffs, rendering Plaintiffs without a remedy 
for the unlawful acquisition of Plaintiffs’ property. 


The issuance of a Preliminary Injunction will not cause 
undue inconvenience or loss to the Defendant but irreparable 
injury and great damage to Plaintiffs will result unless an 
Injunction from commission of the aforesaid acts is granted. 

WHEREFORE, PREMISES CONSIDERED, Plaintiffs pray this 
Honorable Court to require the District Clerk for the Dis- 
trict of Columbia to issue and order to Mr. Lawson B. Knott 
commanding him to appear before this Honorable Court at 
the Courthouse in the District of Columbia and show cause 
why he should not be preliminarily enjoined as prayed for 
herein and from entering into any contracts and agreements 
to make use of Plaintiffs herein described property at 1020 
Commerce Street in the City of Dallas, Dallas County, 
Texas, or constructing a building or buildings on said 
property, or making use of said property in the current 
intact status, or razing and tearing down the structure on 
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the property, or entering into rental contracts on such prop- 
erty, or constructing Dallas Federal Center, or using such 
property contrary to Plaintiffs’ private ownership and pos- 
session and occupancy of the same, and that upon final hear- 
ing herein, such Preliminary Injunction be made permanent, 
and for such other and further relief to which Plaintiffs may 
be justly entitled. 


Respectfully submitted, 


/s/ 
Pat Coon, of the Firm of 
Coon, Exxuiotr & WARREN, 
1714 Life Building, 
Dallas, Texas 75202, 
Attorney for the Plaintiffs. 
Strate oF TEXAS 
County oF DALLAS 
On this, the 19th day of July, 1965, personally appeared 
before me, the undersigned authority, Roper JAYSON, who 
after being by me duly sworn upon his oath stated as follows: 
That he has read the foregoing Application for Preliminary 
Injunction and Upon Final Hearing for Permanent Injunc- 


tion, and that the allegations Contained therein are true 
and correct. 


Robert Jayson 
SugscriEBED AND SworN To before me this 19th day of 
July, 1965. 


Notary Public in and for 
Dallas County, Texas 
Mary Lou Clifton 


My commission expires: 
June 1, 1967 


46 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil No. 1751-65 


Ropert JAYSON, et al., 
Plaintiffs, 
v. 


Lawson B. Knorr, individually, 
Defendant. 


DEFENDANT’S OPPOSITION TO PLAINTIFFS’ 
MOTION FOR PRELIMINARY INJUNCTION 


The defendant, Lawson B. Knott, Administrator, General 
Services Administration, who is sued “individually” in this 
action, by his attorney, opposes the plaintiffs’ motion for 
a preliminary injunction to enjoin him from entering into 
any contracts and agreements to make use of property 
described as 1020 Commerce Street, Dallas, Texas, or from 
constructing a building or making use of the property or 
razing and tearing down structures on the property or 
entering into contracts or constructing Dallas Federal Center 
or using the property in any way. 


The memorandum of points and authorities filed in sup- 
port of the defendant’s motion to dismiss this action sets 
forth in detail the reasons why plaintiffs are not entitled 
to any injunction or any relief whatever in connection with 
this matter. 


47 


In addition, although in plaintiffs’ motion it is asserted 
that the property at 1020 Commerce Street, Dallas, Texas, 
is “plaintiffs’” property, the fact is that the property is 
owned by the United States, having been acquired in con- 
demnation proceedings, of which the Court may take judicial 
notice. Jayson v. United States, 294 F. 2d 808 (C.A. 5, 1961). 
Accordingly, while the defendant ostensibly is sued “indi- 
vidually”, it is apparent from the record that the defendant 
has no personal interest whatever in the property involved 
since, as stated, that property is owned by the United States 
of America, which is not a party and which has not con- 
sented to be sued in any event. 


In view of the foregoing, it seems obvious that plaintiffs 
are not entitled to a preliminary injunction and the defend- 
ant respectfully requests that plaintiffs’ motion be denied 
and that defendant’s motion to dismiss be granted. 


Attorney, Department of Justice 
Attorney for Defendant 


I certify that on the 25th day of August, 1965, I served 
the defendant’s opposition to plaintiffs’ motion for prelim- 
inary injunction by mailing a copy thereof to Denis K. Lane, 
917 - 15th St., N.W., Washington, D. C., in a postage paid 
envelope. 


Herbert Pittle 
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IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 


Civil Action No. 1751-65 


Ropert JAYSON, et al., 


fs Plaintiffs, 


Lawson B. Knort, individually, 
Defendant. 
DEFENDANT’S MOTION TO DISMISS 

The defendant moves the Court as follows: 

1. To dismiss the action because the complaint fails to 
state a claim against the defendant upon which relief can 
be granted. 

2. To dismiss the action because the plaintiffs are barred 
from maintaining this action by the doctrine of res judicata 
or estoppel by judgment. 

3. To dismiss the action on the ground that the Court 
lacks jurisdiction because the action is, in fact, a suit 
against the United States to which it has not consented. 

4. To dismiss the action on the ground that it is an 
improper attempt to attack collaterally a final judgment 
of the United States District Court for the Northern District 
of Texas. 


Herbert Pittle 

Attorney, Department of Justice 
Attorney for Defendant 

Room 2136, Dept. of Justice 
Washington, D. C. 20530 
REpublic 7-8200, Ext. 2712 


49 


IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 


Civil No. 1751-65 


Roszert JAyYson, et al., 
Plaintiffs, 
v. 


Lawson B. Knort, individually, 
Defendant. 


MEMORANDUM OF POINTS AND AUTHORITIES 


The plaintiffs, who are residents of Dallas, Texas, brought 
this action against Lawson B. Knott, Administrator of the 
General Services Administration, to enjoin him from enter- 
ing into contracts involving the use of premises located at 
1020 Commerce Street, in the City of Dallas, Texas, or from 
constructing a building on that property or making use of 
it or razing the building on the property. 


The complaint alleges that the defendant is being sued 
“individually”; that the property was formerly owned by 
the plaintiffs, and in paragraph VIII it is asserted that “the 
United States proceeded to condemn all of the land des- 
cribed” in the complaint “including the property of the 
plaintiffs.” 


The complaint asserts further that in connection with 
the acquisition by the United States in condemnation pro- 
ceedings of the property certain Citizens of Dallas formed 
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a committee and entered into agreements with the United 
States under which those Citizens undertook to indemnify 
the United States for all costs of acquisition of property 
in Dallas, including property formerly owned by the plain- 
tiffs, for acquisition costs in excess of a certain amount and 
the United States agreed to acquire certain property in Dal- 
las, including the property described in the complaint, for- 
merly owned by the plaintiffs, for the construction of a 
federal building center. 


The plaintiffs assert that the condemnation proceeding 
under which the property formerly owned by them was ac- 
quired pursuant to the agreement with the Citizens of Dallas 
constituted a conspiracy with agents of the United States 
to deprive plaintiffs of their property, contrary to the laws 
and the Constitution of the United States; that plaintiffs 


have been deprived of their property without due process 
of law and that the method of acquisition permitting the 
Citizens of Dallas “to approve, control the prices paid for 
the property of Plaintiffs and other owners” was against the 
laws and constitution of the United States. 


The complaint asserts further that “the defendant, Mr. 
Lawson B. Knott, individually, is threatening to enter into 
contracts and agreements to make use of Plaintiffs’ described 
property, to raze and tear down such building and structure, 
and to construct a building or buildings on such property.” 


1. The complaint fails to state a claim against the defend- 
ant for which relief can be granted. It is plain from the 
allegations in the complaint that the property described, 
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formerly owned by the plaintiffs, was acquired by the United 
States of America in condemnation proceedings. The Court 
may judicially notice that fact, for in the case entitled 
Jayson v. United States, 294 F. 2d 808 (C.A. 5, 1961), the 
plaintiffs appealed from the judgment in the condemnation 
case by which the property was acquired and contended 
that the amount determined as just compensation was not 
in fact the fair market value of the premises; that the Court, 
in ordering that title to the property vest in the United 
States by virtue of the condemnation proceeding and in 
awarding just compensation to the plaintiffs, erred in ex- 
cluding testimony by the plaintiffs as to the fair market 
value of the property and in refusing to permit the plaintiffs 
to bring in as parties the individual Citizens of Dallas, 
who had indemnified the Government against having to 
pay more than a certain figure for the property in question 
so as to induce the location of the proposed federal building 
at the site chosen. The Court of Appeals affirmed in all 
respects the judgment of the district court in vesting title 
to the property in the United States of America and in 
its opinion stated explicitly that the district court did not 
err in excluding the proffered evidence and in refusing to 
permit the Citizens of Dallas to be made parties. 


Therefore, by virtue of the proceedings in the United 
States District Court for the Northern District of Texas 
and the decision of the Court of Appeals in Jayson v. United 
States, it is incontrovertible that the title to the property 
described in plaintiffs’ complaint is in the United States 
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and not in Mr. Lawson B. Knott, who happens to be 
Administrator of General Services Administration at the 
present time. 


It is also plain that for that reason plaintiffs have no 
standing to question the disposition made of the property 
by the defendant on behalf of the United States, which 
owns it. The complaint, therefore, fails to state a claim 
against the defendant for which relief may be granted. 


2. The plaintiffs are barred from maintaining the action 
by the doctrine of res judicata or estoppel by judgment. As 
noted above, in Jayson v. United States, supra, the plaintiffs 
contended that the Court in the condemnation proceeding 
erred in not permitting them to bring in as third parties 
the Citizens of Dallas, who entered into agreements with 
the Government under which they agreed to indemnify the 
Government for acquisition costs in excess of certain amounts 
in consideration for the Government’s undertaking to acquire 
the specific property, including the plaintiffs’ property. The 
plaintiffs there contended that the Citizens of Dallas were 
the real parties in interest and that the acquisition was 
the result of a conspiracy. As noted, further, the Court of 
Appeals rejected the contention by affirming the action of 
the district court. 


The defendant, therefore, contends that by virtue of the 
judgment in the United States District Court for the 
Northern District of Texas, as affirmed by the decision 
of the Court of Appeals for the Fifth Circuit in Jayson v. 
United States, 294 F. 2d 808, the plaintiffs are barred by 
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the doctrine of res judicata and estopped by judgment in 
that litigation from maintaining the present action. 


3. The Court lacks jurisdiction because the suit is in fact 
one against the United States of America, to which it has 
not consented. As shown above, and as alleged in the com- 
plaint, title to the property described in the complaint is 
in the United States of America. Although the complaint 
asserts in paragraph VIII that the United States condemned 
the property, the plaintiffs then allege in paragraph XI 
that the defendant, Mr. Lawson B. Knott, individually* is 
threatening to enter into contracts and agreements involv- 
ing the property, which actions they ask the Court to enjoin. 


The plaintiffs do not describe the contracts which they 
assert the defendant is entering into “individually” nor do 


they attach copies of such contracts to the complaint. How- 
ever, since the title to the property is in the United States 
of America, it is the defendant’s position that on the basis 
of the decisions in Larson v. Domestic & Foreign Corp., 337 
U.S. 682; Malone v. Bowdoin, 369 U.S. 643; Dugan v. Rank, 
372 U.S. 609, and White v. Administrator of General Serv- 
ices Administration of the United States of America, 343 F. 
2d 444 (C.A. 9, 1965), this action is in fact a suit against 
the United States to which it has not consented. 


The Court will note that in Larson v. Domestic & Foreign 
Corp. the United States had entered into a contract to sell 
coal to the plaintiff and the Government agent who had 
—* Although plaintiffs purport to sue “Lawson B. Knott, individu- 
ally”, attention is di to the fact that service of process was 


directed 
made pursuant to Rule 4(d)(4) and (5), F.R.Civ.P., which pro- 
vide for service upon agents of the United States. 
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made the contract for the United States refused to deliver. 
The plaintiff sought mandamus to require performance and 
to enjoin the agent from selling coal to anyone else. The 
Supreme Court held that the plaintiff’s suit to order an 
agent of the Government to perform a government contract 
and to enjoin him from entering into any other contract 
affecting the property in suit was in fact a suit against the 
United States over which the courts have no jurisdiction 
in the absence of consent. 


In White v. Administrator of General Services Administra- 
tion of the United States of America, the appellants sought 
mandamus to require the Administrator to execute a deed 
conveying to them an interest in certain property which had 
been purchased by invitation and bid subject to a certain 
described easement. In that case, the appellants asserted 
that the Administrator, as agent for the United States, made 
a contract to convey to them the land described. The Court 
pointed out that, except as agent of the United States, the 
Administrator would have no authority to make a contract 
to convey land belonging to the United States and the in- 
terest in the land, which the appellants in that case con- 
tended they should have but which was not conveyed to 
them by the deed which they did receive, is now in the United 
States. The Court further pointed out that the object of 
that suit was to get the title of the land out of the United 
States and into the appellants and that such a suit “regard- 
less of what may be said in the complaint which initiates 
the suit” is, in fact, a suit against the United States and 
not within the Court’s jurisdiction in the absence of consent. 
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4. The action is an improper attempt to attack collaterally 
a final judgment of the United States District Court for the 
Northern District of Texas. As noted above, the complaint 
affirmatively alleges that the land described, formerly having 
been owned by the plaintiffs, was acquired by the United 
States of America in a condemnation proceeding in the 
United States District Court for the Northern District of 
Texas. The decision of that Court, which vested title in the 
United States and awarded to the plaintiffs just compensa- 
tion, was affirmed in Jayson v. United States, 294 F. 2d 808 
(C.A. 5, 1961). 


The Court of Appeals for the District of Columbia has 
expressly held that any proceeding in which the integrity 
of a judgment is challenged is a “collateral attack” upon 
such a judgment unless the attack is made in the action 
in which the judgment was rendered or by an appeal or 
a suit to obtain a decree declaring such judgment void ab 
initio. The Court of Appeals has further held that the final 
judgment of a court of competent jurisdiction of the parties 
and the subject matter simply is not subject to collateral 
attack. Higginson v. Schoeneman, 190 F. 2d 32, 89 U.S. App. 
126 (1951). 


It seems plain that the present action may not be main- 
tained against the defendant to attack the validity and 
finality of the judgment of the federal court in Texas which 
vested title in the United States. 


56 


Conclusion 


In view of the foregoing, it is submitted that by virtue 
of the allegations in the complaint the plaintiffs have failed 
to state a claim against the defendant for which relief may 
be granted and that this is a suit against the United States 
to which it has not consented and, therefore, not within the 
jurisdiction of the Court. 


Respectfully, 


Herbert Pittle 

Attorney, Department of Justice 
Attorney for Defendant 

Room 2136, Dept. of Justice 
Washington, D. C. 20530 
REpublic 7-8200, Ext. 2712 
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I hereby certify that on the 5th day of August, 1965, I 
served the defendant’s motion to dismiss and memorandum 
of points and authorities in support thereof, by mailing one 
copy of each thereof, in a postage paid envelope addressed 
to Denis K. Lane, 917-15th Street, N. W., Washington, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 


No. C.A. 1751-65 


RoserT JAYSON, 6014 Meadowcrest Street, 
Wirtuo K. Jayson, 912 Commerce Street, 
JENNIE JAYSON, 6014 Meadowcrest Street, 
Dallas, Texas, 
Plaintiffs, 
v. 


Lawson B. Knort, Individually, 
Defendant. 


PLAINTIFFS’ RESPONSE TO DEFENDANT’S MOTION 
TO DISMISS AND PLAINTIFFS’ MOTION 
FOR SUMMARY JUDGMENT 


To the Honorable Judge of Said Court: 


COMES NOW ROBERT JAYSON, WILLIAM K. JAY- 
SON and JENNIE JAYSON, Plaintiffs in the above styled 
and numbered proceedings, and files this letter response to 
Defendant’s Motion to Dismiss and, pursuant to and in ac- 
cordance with Rule 56, of the Rules of Civil Procedure, 
U.S.C.A., and respectfully move this Honorable Court to 
render and enter its Judgment herein based upon the plead- 
ings, affidavits and certified copies of instruments attached 
hereto and on file herein, and issue its most gracious writ 
of injunction enjoining the General Services Administration 
from entering into any contracts and agreements to make 
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use of Plaintiffs’ property, or making use of said property 
in its current intact status, or razing and tearing down the 
structure on the property, or entering into rental contracts 
on such property, or constructing Dallas Federal Center, or 
using such property contrary to Plaintiffs’ private ownership 
and possession and occupancy of the same, all without waiv- 
ing their right to introduce evidence, if need be in support of 
their pleadings on file herein. 

In support of such Motion, Plaintiffs would respectfully 
show to this Honorable Court: 


L 
That the pleadings, affidavits and certified copies of instru- 
ments on file herein conclusively establish the complete ab- 
sence of the performance of the acts as conditions precedent 


to invoking the jurisdiction of the United States District 
Court for the Northern District of Texas, Dallas Division, in 
Cause No. 8072 Civil. 

IL. 

That the pleadings, affidavits and certified copies of in- 
struments on file herein conclusively establish and show that 
the General Services Administrator entered into agreements 
with certain individuals, under the terms of which the Gen- 
eral Services Administrator surrendered and abdicated to 
such individuals the powers, functions, duties and responsi- 
bilities delegated to and imposed upon him by the Congress 
of the United States. 

That such contracts are contrary to public policy and per- 
mits individuals to usurp and exercise the powers of govern- 
ment under the guise of a contract. 
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That notwithstanding such agreements or contracts are 
and were contrary to public policy, nevertheless, the Gen- 
eral Services Administrator purportedly acting under the 
terms of such contracts, abdicated and surrendered to the 
individuals named in said agreements or contracts all of the 
powers and duties delegated to him by the Congress of the 
United States and permitted such individuals to dictate and 
determine the location of any site or sites for a Dallas Fed- 
eral Center to be located in the City of Dallas, Texas; that 
the General Services Administrator abdicated and surren- 
dered to the individuals named in the agreements of con- 
tracts the responsibility imposed upon him by the Congress 
of the United States to negotiate the terms and compensa- 
tion which would be paid for any properties which such in- 
dividuals so named in the agreements or contracts might 
deem necessary, convenient or expedient for the construction 
of such proposed Dallas Federal Center; that by reason of 
such purported agreements or contracts, the General Services 
Administrator surrendered and abdicated to the individuals 
named in such agreements or contracts the right, power and 
duty to direct all of the proceedings looking toward the ac- 
quisition of properties essential and necessary in the construc- 
tion of a Federal Center building in the city of Dallas, 
Texas. 

That there has never been a determination of the prop- 
erties necessary or essential in the construction of the Dal- 
las Federal Center in the City of Dallas, Texas, by the per- 
sons to whom the Congress of the United States delegated 
that responsibility, nor has there been a selection of a site 
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for the construction of such building by the person to whom 
the Congress of the United States delegated that responsi- 
bility; that a determination of the property necessary or es- 
sential and the selection of the property by the person, 
board or commission to whom that power has theretofore 
been delegated is a necessary condition precedent and fun- 
damental step to invoking the jurisdiction of the United 
States District Court to the acquisition of property under 
the power of eminent domain. 


III. 

That the pleadings, affidavits and certified copies of in- 
struments attached hereto and on file herein, particularly the 
affidavit of Robert Jayson, attached hereto and marked Ex- 
hibit “E”, conclusively establishes that the Plaintiffs ap- 


peared before the United States District Court for the 
Northern District, Dallas Division, in Cause No. 8072 Civil, 
ready to and offered to submit evidence to establish the 
failure in the conditions precedent and fundamental step to 
invoking the jurisdiction of the United States District Court 
in a proceeding to acquire your Plaintiffs’ properties under 
the power of eminent domain. 


IV. 

That the pleadings, affidavits and certified copies of in- 
struments on file herein, particularly the affidavits of the 
official Court Reporter for the United States District Court, 
Northern District of Texas, Dallas Division, attached hereto 
and marked Exhibit “D”, conclusively established that the 
United States District Court, Northern District of Texas, 
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Dallas Division, arbitrarily refused to hear or to permit your 
Plaintiffs to introduce any testimony or evidence to sub- 
stantiate the failure in the conditions precedent and funda- 
mental step to invoking the jurisdiction of the United States 
District Court in a proceedings to take your Plaintiffs prop- 
erties under the power of eminent domain. 


V. 


The Complaint in Cause No. 8072 Civil in the Northern 
District of Texas, Dallas Division, is herewith attached and 
marked Exhibit “A” for all purposes which indicates the laws 
and authority under which such suit was brought. 


That copies of the Contracts and Agreements referred to 
herein are herewith attached and marked Exhibits “B”, 


and “C” respectively for all purposes. 


VL 

Your Plaintiffs respectfully aver that the pleadings, affi- 
davits and certified copies of instruments on file herein con- 
clusively established that the purported proceedings to take 
your Plaintiffs’ properties under the power of eminent do- 
main were without due process of law and a fraud on your 
Petitioners’ rights, and that such proceedings are a nullity. 

WHEREFORE, PREMISES CONSIDERED, your mov- 
ants pray that upon hearing hereto, after notice, Defendant’s 
Motion to Dismiss be overruled and in all things denied and 
that this Honorable Court enter its most gracious writ of 
injunction, as prayed for in Plaintiffs Complaint, and for 
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such other relief, both general and special, in law and in 
equity, to which Plaintiffs may be justly entitled. 
Respectfully submitted, 


Par Coon, of the firm of 

Coon, Extiotr & WARREN, 
1714 Life Building, 
Dallas, Texas, 

Denis LANE, 

917 15th Street N.W., 

Washington, D. C., 


By: /s/___ Par Coon 
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EXHIBIT “A” 


UNITED STATES DISTRICT COURT 
For the Northern District of Texas Dallas Division 


Civil Action No. 8072 


Unrrep STaTes oF AMERICA, 
Plaintiff, 
vU. 
CERTAIN LAND IN THE Crry AND County oF DALLas, 
SratTe or Texas, AND O. E. Paperrt, et al., 
Defendants. 


COMPLAINT 


1. This is an action of a civil nature brought by the United 
States of America at the request of the Administrator of 
General Services of the United States of America for the 
taking of property under power of eminent domain and for 
ascertainment and award of just compensation to the owners 
and parties in interest. 


2. The authority for the taking is the Act of August 1, 
1888 (25 Stat. 357, c. 728), as amended; the Act of February 
26, 1931 (46 Stat. 1421, c. 307); the Public Buildings Act 
of 1949, approved June 16, 1949 (63 Stat. 176), as amended; 
the Federal Property and Administrative Services Act of 
1949, approved June 30, 1949 (63 Stat. 377), as amended; 
the Public Buildings Purchase Contract Act of 1954, ap- 
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proved July 22, 1954 (68 Stat. 518), as amended; the Sup- 
plemental Appropriation Act, 1956, approved August 4, 1955 
(69 Stat. 458), and the Independent Offices Appropriation 
Act, 1959, approved August 28, 1958 (72 Stat. 1063). 


3. The public use for which said property is to be taken 
is for the construction and maintenance of a Federal build- 
ing in the City and County of Dallas, Texas. 


4. The estate taken for said public use is the full fee 
simple title in and to said land, including all buildings and 
improvements thereon, all appurtenances thereto, and all 
interests therein. 


5. The property so to be taken is described by metes and 
bounds in Schedule “A” attached hereto; a plat showing 


the land so to be taken is attached hereto and marked Sched- 
we “B’”, 

6. The persons having or claiming an interest in the 
property whose names are now known are: 


1 O.E, Padgitt 

2 Robert Jayson 

3 Brady Realty Company 
4 Mrs. Yancy Bartholow 
5 S.H. Boren 

6 Brady Realty Company 
7 J. Tom Padgitt 


7. The Assessors and Collectors of taxes in and for the 
City of Dallas, Texas, and Dallas County, Texas, may have 
or claim an interest in the property by reason of taxes and 
assessments due and exigible. 
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8. In addition to the persons named there are or may 
be others who have or may claim some interest in the 
property to be taken whose names are unknown to the 
plaintiff and such persons are made parties to the action 
under the designation of “Unknown Owners”. 


Wueneror:, plaintiff demands judgment that the property 
be condemned and that just compensation for the taking 
be ascertained and awarded and for such relief as may be 
lawful and proper. 

Untrep SraTes OF AMERICA, 


W. B. West, III 
United States Attorney. 


: Diggs, 
Assistant United States Attorney. 
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SCHEDULE “A” 


Land lying and being in the City and County of Dallas, 
State of Texas, and particularly described as follows: 


Parcel 1. Purported Owner: O. E. Padgitt. 

Beginning at a point in the south line of Commerce 
Street, distant 155 feet East, measured along said line 
of Commerce Street, from the intersection of the south 
line of Commerce Street with the east line of Poydras 
Street; running thence East along the south line of 
Commerce Street a distance of 75 feet to a pomt, being 
the northeast corner of lands now or formerly of Robert 
Jayson, hereinafter described as Parcel 2; thence south 
along the west boundary of Parcel 2 a distance of 100 
feet to a point, being the northeast corner of lands now 
or formerly of J. Tom Padgitt, hereinafter described 
as Parcel 7; thence West along the north boundary of 
Parcel 7 a distance of 75 feet to « point; thence North 
See ae ome Cee Dal beginning, 


3 5 F 
all right, title and interest of the owner in and to all 
streets, roads, avenues, alleys, alleyways and rights of 


Parcel 2. Purported Owner: Robert Jayson. 

Beginning at a point in the south line of Commerce 
Street, said point being; the northeast corner of lands 
hereinbefore described as Parcel 1; running thence East 


68 


of Jackson Street; thence West along the north line of 
Jackson Street a distance of 50 feet to a point, being 


Parcel 3. Purported Owner: Brady Realty Company. 


ning thence East along the south line of Commerce 
Street a distance of 25 feet to a point, being the north- 
west comer of lands now or formerly of Mrs. Yancy 
Bartholow, hereinafter described as Parcel 4; thence 
South along the west boundary of Parcel 4 a distance 
of 200 feet to a point in the north line of Jackson 
Street; thence West along the north line of Jackson 
Street a distance of 25 feet to a point, being the south- 
east corner of said lands of Roberta C. Camp; thence 
North along the east boundary of said lands of Roberta 
C. Camp a distance of 200 feet to the point or place of 
beginning, being Lots 8 and 14 in Block 63, Original 
City of Dallas, Texas, as shown on the aforesaid plat, to- 
gether with the improvements thereon, and also to- 
gether with all right, title and interest of the owners in 
and to all streets, roads, avenues, alleys, alleyways and 
rights of way abutting or in anywise appertaining to 
the land above described ....0.....cc0cc00..-:..-$112,500.00. 
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Parcel 4. Purported Owner: Mrs. Yancy Bartholow. 
Beginning at a point in the south line of Commerce 
Street, said point being the northeast corner of lands 
hereinbefore described as Parcel 3; running thence East 
along the south line of Commerce Street a: distance of 
25 feet to a point, being the northwest corner of lands 
now or formerly of S. H. Beren, hereinafter described 
as Parcel 5; thence South along the west boundary of 
Parcel 5 a distance of 200 feet to a point in the north 
line of Jackson Street; thence West along the north 
line of Jackson Street a distance of 25 feet to a point, 
being the southeast corner of said Parcel 3; thence North 
along the east boundary of Parcel 3 a distance of 200 
feet to the point or place of beginning, being Lot 9 in 
Block 63, Original City of Dallas, Texas, as shown on 
the aforesaid plat, together with the improvements there- 
on, and also together with all right, title and interest of 
the owner in and to all streets, roads, avenues, alleys, 
ae wie Eee heel 


Parcel 5. ees Owner: S. H. Boren. 


Beginning at a point in the south line of Commerce 
Street, said point being the northeast comer of lands 
hereinbefore described as Parcel 4; running thence East 
along the south line of Commerce Street a distance of 
ae Re os OR es ae ee, ae 
now or formerly of the Brady Realty Company, here- 

inafter described as Parcel 6; thence South along the 
west boundary of Parcel 6 a distance of 200 feet to a 
point in the north line of Jackson Street; thence West 
along the north line of Jackson Street a distance of 25 
feet to a point, being the southeast corner of said 
Parcel 4; thence North along the east boundary of Par- 
cel 4 a distance of 200 feet to the point or place of be- 
ginning, being Lot 10 in Block 63, Original City of 
Dallas, Texas, as shown on the aforesaid plat, together 
with the improvements thereon, and also together with 
all right, title and interest of the owner in and to all 
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streets, roads, avenues, alleys, alleyways and rights of 
way abutting or in anywise appertaining to the land 
above described. 


thence South along said building a distance 

to a point; thence West along said building a distance 
of 15 feet to a point; thence South and continuing along 
said building a distance of 100 feet to a point in the 
north line of Jackson Street; thence West along the 
north kine of Jackson Street a distance of 35 feet to a 
point, 


authority to be just compensation for the aforesaid land 
in this proceeding and hereby taken is $1,130,600.00. 
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EXHIBIT “B” 


GUARANTY 
For and in consideration of the selection and acquisition 
by the General Services Administration, an agency of the 
United States Government, of one of the sites proposed for 
the erection of the Dallas Federal Center Building in a pro- 
posal of even date herewith submitted by the undersigned, 
we hereby guarantee, subject to the limitations and condi- 
tions listed below, that the acquisition cost of each of the 
tracts of land proposed as a site for said building will not 

exceed the amount set opposite each: 


This guaranty is to insure the General Services Adminis- 
tration against excess cost of acquisition of any one of the 
above tracts of land, up to, but not exceeding, the sum of 
Two Hundred Thousand Dollars ($200,000.00) over the cost 
guaranteed above. The aggregate amount of this guaranty 
is specifically limited to a maximum of the lesser of (1) Two 
Hundred Thousand Dollars ($200,000.00) or (2) the excess 
of the cost of any one of the above tracts of land acquired 
over the above stated guaranteed cost and the liability here- 
under of each of the undersigned is specifically limited to 
that percentage respectively set opposite the name of each of 
the undersigned of said maximum aggregate amount of this 
guaranty. 
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This guaranty will be valid only if no parcel of land cov- 
ered by the proposal of which this instrument is a part is pur- 
chased by General Services Administration at a price greater 
than the Dallas Real Estate Board Appraisal attached hereto 
covering such parcel except in accordance with a final judg- 
ment of a court of competent jurisdiction entered in a con- 
demnation suit instituted by it to acquire such parcel. 

While this guaranty shall be a continuing guaranty upon 
the conditions and under the limitations herein set forth, un- 
less the said General Services Administration shall have ac- 
quired legal title to one of the aforesaid three tracts for the 
aforesaid purpose within three years from the date hereof, 
this guaranty shall on the third anniversay of the date here- 
of become null and void and of no further force and effect. 


Witness our hands at Dallas, Texas, this the 23rd day of 
January, 1957. 


Signature — Percentage of 
Guaranteed Aggregate Amount. 


/s/ W. W. Overton, Jz. 12% 
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EXHIBIT “C” 


Colonel Karl E. Wallace 
Regional Commissioner 

General Services Administration 
1114 Commerce Street 

Dallas 2, Texas 


Dear Sir: 


The undersigned (herein called Guarantors) in order to in- 
duce the United States of America (herein called Govern- 
ment) to select and acquire the heremafter described prop- 
erty as a site for a Federal Building and in consideration of 
the selection and acquisition of said property for such pur- 


pose, hereby guarantees, covenants and agrees as follows: 

1. The property proposed herein is described as follows: 
A tract of land adjoining the United States Government’s 
building at 1114 Commerce Street on the West, and extend- 
ing Westerly therefrom along the South line of Commerce 
Street for a distance of 300 feet, thence Southerly along the 
established South property line of Lots 5 and 15, 200 feet to 
the North line of Jackson Street, thence Easterly along the 
North line of Jackson Street 285 feet to the said Govern- 
ment building, the East boundary of said tracts being the 
same as the West line of the Government’s property, and 
being Lots 5, 6, 7, 8, 9, 10, 11, 14 and 15 in City Block No. 
63 of the City of Dallas, and containing 58,500 square feet 
of land, more or less. 
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2. Guarantors shall and do hereby jointly and severally 
guarantee that the acquisition cost of said property shall 
not exceed the sum of ONE MILLION DOLLARS 
($1,000,000.00). In the event the acquisition cost exceeds 
One Million Dollars, Guarantors shall pay the Government, 
or at the direction of the Government, all sums in excess of 
One Million Dollars necessary to acquire full fee simple title 
to said property. 

3. The Government shall acquire the property by purchase 
from the owners thereof or by condemnation. If acquired 
by purchase, the Government shall not pay more for the 
following described lots than the amount set opposite each 
lot, without receiving the prior approval of Guarantors: 


$195,000.00 
$190,000.00 


$180,000.00 
Lots No. 8 & 14 $100,000.00 Lot No. 15 

For the purpose of considering any proposals of the Govern- 
ment to purchase at a price in excess of those in this para- 
graph above stated, Guarantors shall appoint from their 
number a committee of four, who shall be authorized to 
act for and on behalf of all the Guarantors, and approvals 
given by said Committee shall be binding on all Guarantors. 
Names of the Members of said Committee shall be furnished 
Government in writing. 

Subject to the limitations of this paragraph, Government 
shall have a completely free hand in the acquisition of said 
property and in making all decisions in connection there- 
with, including but not limited to the price and manner of 
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acquisition, Government shall, however, use its best efforts 
to acquire the property at the lowest, fair and reasonable 
price. 

4. In the event of condemnation, Guarantors shall not be 
required to bear the cost of the condemnation proceedings. 

5, Guarantors shall pay any amount due hereunder as, 
when, to the parties, and in the manner directed by the 
Government. 


6. Guarantors shall execute and deliver such additional 
agreements, instruments and guarantees as required by the 
Governmeat to carry out the provisions and intent of this 
instrument, and the availability of a collectable and valid 
guaranty is hereby assured. 


7. This contract and the covenants, agreements and guar- 
antees herein contained shail be binding on the Guarantors, 
jointly and severally, and their heirs, assigns, administrators, 
executors, and legal representatives. 

8. While this guaranty shall be a continuing guaranty, up- 
on the conditions and under the limitations herein set forth, 
unless the Government shall have contracted to acquire legal 
title to the said property or has commenced a condemnation 
suit for the purpose of acquiring said property within two 
years from the date hereof, this guaranty shall on the sec- 
ond anniversary date hereof become nuil and void and of 
no further force and effect. 


79 


WITNESS our hands at Dallas, Texas, this the 24th day of 
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Cause No. 8072—Civil 


Unrrep STATES OF AMERICA, 
Plaintiff, 


Us. 


CeRTaIn LAND IN THE CiTy AND COUNTY OF 
Daas, STATE OF TEXAS, AND 
O. E. Paparrt, et al., 
Defendant. 


IN THE DISTRICT COURT OF THE UNITED STATES 
For the Northern District of Texas 
Dallas Division 


TRANSCRIPT OF PRE-TRIAL PROCEEDINGS 
BEGINNING ON PAGE 3 


DEFENDANTS’ EXCEPTIONS MADE DURING 
TRIAL BEGINNING ON PAGE 21. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
For the Northern District of Texas 
Dallas Division 


Untrep STaTes oF AMERICA, 
Plaintiff, 
Us. 


CERTAIN LAND IN THE City AND COUNTY OF 
Daas, STATE OF TEXAS, AND 
O. E. Panerrt, et al., 
Defendant. 


TRANSCRIPT OF PRE-TRIAL PROCEEDINGS 


BE IT REMEMBERED that on the 14th of March, 1960, 
before the Honorable Joe E. Estes, United States District 
Judge, the following proceedings were had in the above 
styled and numbered cause: 


APPEARANCES: 


W. B. WEST, III, United States District Attorney, 
Fort Worth, Texas, and 
Mr. Fred L. Woodlock, His Assistant, 
Appearing for the United States 
of America; 


? 


STRASBURGER, PRICE, KELTON, MILLER & 
MARTIN, 
Dallas, Texas, 


[2] LOCKE, PURNELL, BOREN, LANEY & 
NEELY, Dallas, Texas, 
By Mr. Wayne O. Woodruff, 


Appearing for the Defendants, 
Mrs. Esther Zweig, Republic 


ELDRIDGE, GOGGANS, DAVIDSON, & SILVER- 
BERG, Dallas, Texas, 
By Mr. M. Sims Davidson, 


Si 
Brandt, Inc., and Lind Novelty 
Company; 


MR. MELVIN YONACK, Dallas, Texas, 
Appearing for Defendant, Rose 
Manufacturing Company; 


OSTER & KAUFMAN, Dallas, Texas, 
By Mr. Stanley M. Kaufman, 


Appearing for Defendant, Dallas 
Handbag 3 
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MR. EMIL CORENBLETH, Dallas, Texas; 


SANER, JACK, SALLINGER & NICHOLS, 
Dallas, Texas, 
By Mr. H. Louis Nichols, 


Appearing for Defendant, ‘James 
T. Padgitt. 


PROCEEDINGS 


THE COURT: Now, we will come to the motion of Gall 
Novelty Company to set aside the order permitting Jayson 
and Jayson to withdraw $171,880 filed March 12, 1959. 


Wait a minute. 
(Discussion off of the record.) 


THE COURT: I will now rule on this. Upon careful 
consideration of the record in this cause, the Court is of the 
opimion that the order permitting Robert Jayson and Wil- 
liam K. Jayson and their wives to withdraw $171,880 should 
be denied. If the sum of $19,120 is not sufficient under the 
laws of the United States, any amount recovered by those 
movants, lessees of the Jaysons, is recoverable against the 
Government of the United States, and they stand amply 
able to respond to any judgment with six percent interest 
from the date of taking, and therefore, the administrative 
estimate of $19,120 is not binding on them in any way, and 
there is no reason in financial security to order money taken 
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back from the Jaysons that they have taken down or to go 
back of that order. That order you will submit for entry. 


No. 2: Plaintiff's motion for judgment on the pleadings 
or for summary judgment as for its rights and authority to 
condemn Parcel No. 2 is granted. The Court takes judicial 
knowledge of the authorities cited in the complaint of the 
United States of America filed in this cause and particularly 
[4] Title 40, Section 257, relating to the condemnation of 
realty for sites or other uses, any other officer of the Gov- 
ernment authorized to procure for the erection of a public 
building or for other public uses, he may acquire the same 
for the United States by condemnation, under judicial pro- 
cess, whenever in his opinion it is necessary or advantageous 
to the Government to do so, and the Attorney General 
shall upon every application cause proceedings to be com- 
menced for the condemnation of the property. The provisions 
of Title 40, Section 258(a) of the United States Code with 
reference to taking for public use, setting forth the au- 
thority and procedure for such taking, and the compensa- 
tion with interest at six percent from the date of taking. 
Title 40, Section 352 next for the planning of Federal public 
buildings and the acquisition by the Administrator of Gen- 
eral Services, authorized to acquire by purchase, condemna- 
tion, donation, exchange or otherwise, sites or additional 
sites for public buildings. Title 40, Section 356, lease-pur- 
chase contracts, authority to procure space. Whenever the 
Administrator of the General Services determines the needs. 
By negotiating and entering into purchase contracts, the 
terms of which shall not be less than ten nor more than 
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twenty-five years, which provides that the title to the prop- 
erty shall vest in the United States, terms and conditions 
stipulated in each of the contracts. 40(e), congressional ap- 
proval, that no appropriations shall be made for purchase 
contract projects, [5] which have not been approved by 
resolutions adopted by the Committees on Public Works of 
the Senate and the House, respectively, within three years 
after July 22, 1954. Also provisions of Title 5, Section 630 
(b), transferring the affairs of the Federal Works Agency 
“the Administrator of General Services. 69 Statutes 458, 
providing the appropriation for sites and planning, purchase 
contract, and public buildings projects. General Services Ad- 
ministration appropriation is 72 Statutes 1066. Sites and ex- 
penses for public building projects. And the two resolutions, 
one of the House and one of the Senate, that are cited in 
the motion, the resolutions of the House of July 19, 1965, and 
of the Senate, July 20, 1956, for the project in question is 
done pursuant to provisions of Section 101 of Public Law 
519, 83rd Congress, for a court house and federal building of 
Dallas, Texas, a description of which is attached, and for this 
reference made a part hereof is approved, and then pursuant 
to the provisions of Title 1 of Public Law 519, 83rd Congress, 
Federal Office Building at Dallas, Texas, is approved, both 
resolutions reading so. 

Now, that gets the lawsuit down to the issue of just com- 
pensation. You will prepare this order to show this disposi- 
tion of this motion, granted. 

All right. Now, the motion to limit depositions: I have 
read the briefs, read the motions, some of the authorities, 
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sufficient in my opinion with my prior experience with [6] 
these rules to rule on them without benefit of oral argument. 
So far as I am concerned, I am satisfied that you presented 
as concisely as you could here; you could add nothing to it 
with oral argument. 


“MR. WEST: We don’t need anything other than what 
we stated in our brief. 

“THE COURT: All right. Now, here is what: I will take 
up the motion with respect to the oral deposition and :1- 
terrogatories in this way. Now, there are three categorie, 
of questions in both oral depositions and the written interro- 
gatories which are objected to, and since this lawsuit is 
confined to the issue of just compensation, I am going to 
take up and rule on these categories as follows: The first 
group of interrogatories and the issues, questions that are 
intended in the depositions, are objected to of this category 
detail the factors which entered into the decision of the 
Administrator of the General Services to select this partic- 
ular property as a public building site. That is category No. 
1. I consider that as having never been committed to the 
Courts. The Constitution of the United States provides that 
the legislative branch of the Government shall pass laws and 
create courts, inferior to the Supreme Court; they shall pass 
all laws necessary to carry out the legislative authority vest- 
ed in them in that Constitution by its terms. Then, they 
provide in the Fifth Amendment to the Constitution that 
just compensation [7] shall be made for the taking of pri- 
vate property for public use. The law has long been that 
the legislative branch of the Government, for the purposes 
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of carrying out its law, may delegate functions such as the 
selection and negotiation for purchase of and condemnation 
of property by an executive appointee, in this case, the Di- 
rector of the General Services Administration; so having done 
that, the Courts uniformly hold that such matters are no 
proper subject of review by the Courts, and certainly that 
is true in a condemnation case. Now, for that reason, those 
objections in category one will be sustained. 

Now, there is a category two dealing with the interro- 
gatories to the Government's appraisers, and I am of the 
opinion that the ruling I am going to make with respect to 
the names of all witnesses of all parties, which is going to 
be ordered at this Pre-Trial to be given under Rule 16, 4 
and 6, of the Federal Rules of Civil Procedure provided for 
the limitation of certain witnesses and for any other order 
that will aid in the deposotion of the action. With that rul- 
ing, I am going to sustain the objections to the appraisals 
and, of course, naturally, the documents pertaining to them, 
the documents being nothing but a compilation of expert 
work that I am not going to require either party in this 
proceeding to give to the other. I think that the extent to 
which I can wisely and properly go in that direction is that 
I can request both sides of this controversy to submit to 
me in camera for my inspection [8] their respective valua- 
tion of this property. I won’t do that unless upon request 
and agreement by both parties for the reason that when I 
am on the outpost of procedure, which I am there, and as- 
suming great personal responsibility, I want it to be a 
matter requested by Counsel. You know whether you want 
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to submit those matters or not. The reason the Committee 
on Protracted Cases of the Judicial Conference of the United 
States published, as you have all read, this handbook on pro- 
tracted cases and the section of it that dealt with condemna- 
tion, which was done largely by Judge Carter of the South- 
ern District of California, and about which he wrote in the 
American Jury Journal, the reason why we — I remember 
that study group — the reason why we did that was be- 
cause we felt like we had inherent power to do anything 
that was just under the law and to have a lot of inherent 
power, but that in camera business was just submitted for 
the Judge in the trial of the cases to whether he wanted to 
do it, and I decided in my own mind, since I was really help- 
ing or not helping by getting them, if the lawyers didn’t 
want to submit them, don’t do it. It would be no advantage 
to anybody if you submitted them against your will because 
that would mean you don’t have a mind disposed to agree- 
ment and compromise, but if you do submit them, why I 
will not disclose them to either party and I will tell you, 
though, whether I think there is a chance of your getting 
together, and that is what Judge Carter did, and the Com- 
mittee [9] recommended it that they go no further in that 
business. In other words, why go through the in camera pro- 
ceedings if it doesn’t have any opportunity to bear fruit? 
And if you go in there making one side, no matter who it is, 
to put up their figures to the Court, well, why have it? So 
I am going to leave it up to you all. Do you want to do that? 


“MR. WOODLOCK: We have no objection, Your Honor, 
if Counsel — 
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“MR. STRASBURGER: Your Honor, you can see what 
is in our files any time with or without the consent of the 
other side. 

“THE COURT: You put the figures in here and this pro- 
ceedings may be fruitful. 


“MR. WEST: I don’t think it will be, Your Honor, in 
settlement. 


“THE COURT: Well, that is the end of the in camera 
proceedings. I will have you, at the conclusion of this Pre- 
Trial, submit your prospective figures, and when I will tell 
you whether or not you have got any hope for progress or 
whether it is the jury. 


Now, the next thing is this third category of miscellaneous 


matters. I really don’t see any real objection to that type of 
discovery, and I think that should be denied, and I pass on 
the relevancy of that evidence at the trial. 

Now, I am going further in this thing. There is a [10] 
motion here for production of documents. Motion to limit de- 
positions will be granted except as to category three men- 
tioned heretofore. And you understand that that expressly 
lets you go ahead with your depositions and the commissions 
also with respect to any matters touching on valuations. 

Separate trial is denied. 

Petitioners’ objections to interrogatories served on Stras- 
burger has been taken care of with the motion to limit de- 
positions. 


90 


Now, for discovery and production of documents. I am 
going to permit and order the production of the indemnity 
contract that was made between certain individuals and the 
Government of the United States, any inquiry as to others 
not named in that document as to their address and identity, 
identity and address. Other than that, no other documents 
sought in the motion need be produced and the motion with 
that exception or the contract and the inquiry as to the 
unnamed indemnitors, if any, is granted. 

“MR. WEST: May it please the Court, I would like to 
orally move for one condition to that order, and that is that 
we produce this contract or a true copy thereof for the ex- 
amination of Counsel of Parcel 2 to be used in connection 
with this lawsuit under the orders of this Court. 


“THE COURT: That is right. 


“MR. WEST: Not to be divulged to the newspapers or 
[11] to anyone not connected with this lawsuit. 

“THE COURT: I don’t know about the newspapers, but 
I am going to say this, that I would be as confident as any- 
thing in the world, and I have uo fears that any lawyer in 
this room or anybody making any improper use of that, and 
you know that the uses are for the purpose of this lawsuit 
and nothing else. 

“MR. WEST: Certainly, Your Honor, not by the conduct 
of any lawyer, but by a party or parties to the suit. 


“THE COURT: Parties are not going to do any different 
than their lawyers do in this case with these documents, and 
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they will get them for their lawyers, and they will get them 
for that. Now, you have got my rulings. The motion is 
granted except with respect to the contract and the non- 
signed indemnitors sharing the obligations of that contract. 

Next, the reason I have got that in mind is that, as I 
view it, that is necessary for them to make their challenges 
to jurors, They are entitled to that to impeach any possible 
witnesses that you have got or anybody else has. If it doesn’t 
arise as a matter of impeachment, it will not arise in the law- 
suit. I will take the jury, as I told you, in this case. The 
jury will not have the slightest idea, and I will try the case 
to the best of my ability fairly and not have any reversible 
error. This is going to be an expensive trial, and there can’t 
be any case, as I see it now, except for if you put on some 
witness that was associated with them in a close manner, but 
[12] if they did, you are entitled to, and also when it goes to 
instructing the jury, but I will take the jury where they will 
have no idea, where they won’t have any idea, what we are 
trying, just a plain, vanilla condemnation suit just like we 
try at every term of court, and that is that. Now, that took 
care of that. You will prepare — I think easier just this Pre- 
Trial Order to dispose of each of these motions. I don’t care. 

“MR. WEST: Your Honor, my only objection to the 
Pre-Trial Order, the Pre-Trial Order will be filed of record 
where anybody can look at it. 


“THE COURT: All right. Just prepare those orders sep- 
arately and I am going to say that the following motions 
disposed of — I will add these remarks here to this order — 
defendants’ motion to limit evidence, and that is taken — no, 
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this is the defendants’ motion to limit the evidence about 
value. I think that will be reserved until we see the material- 
ity of it on the trial, just judgment reserved until you see 
the circumstances of the evidence presented. Reserved. 


“MR. STRASBURGER: Your Honor, if we can go back, 
on those categories that you mentioned, we want to take 
these depositions and we want to be certain they are in line 
with your order, and you mentioned three categories, and 
yet that leaves us to interpret what portion of the motions 
were granted. You divided it up into categories, and they 
don’t in their motions. 

“THE COURT: Yes, they do in the brief. 

[18] “MR. WEST: In our brief, we categorized them. 


“MR. BRIN: Well, in their brief, they categorized the in- 
terrogatories. 

“THE COURT: You are not going to have any trouble 
because I excluded all transactions dealing with this property 
prior to the day we took it, and this declaration of taking 
was filed in toto except merely the contract and the names of 
the parties to it. 

“MR. BRIN: But we may inquire about those of the 
witnesses? 


“THE COURT: Yes. 


“MR. BRIN: That is what we wanted to get clear, Your 
Honor. 


“THE COURT: Yes, indeed. 
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“MR. WEST: May I understand that they may inquire 
about them to the extent of obtaining the contract and the 
names of those who are parties to it? 

“THE COURT: That is right, share the obligations to 
that contract. In other words, somebody who has got an in- 
terest adverse to their position here isn’t going to sit on the 
jury, and if some of those people take that witness stand, 
I am going to impeach them. 

“MR. WEST: It is simply the ascertainment of the names 
that are inquired about, and they may not call him in and 
ask him why he did or the extent of his interest in it? 


[14] “THE COURT: No, no, wholly out, wholly out. That 
is a very simply ruling. That is all that comes in, prior to the 
declaration of taking, except, of course, your proof on market 


value. 


Now, the defendants’ motion to dismiss or abate because 
of the non-joinder of these parties served by mail. Now, I 
will overrule the motion in so far as it covers everybody 
but Jayson, and I want to remind Counsel for both sides here 
that Robert Jayson and wife, Louise Jayson, and William 
K. Jayson and wife, Annette Jayson, took $171,880 out of 
the registry of this Court upon my order upon the represen- 
tation to me that they were the owners in fee simple of this 
land subject to leasehold estates by Jayson Manufacturing 
Company, Clare Dress Company of Texas, Inc., and Gall 
Novelty, Inc. Now, are they or aren’t they the owners in 
fee simple of that tract? 
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“MR. STRASBURGER: Judge, that was done before I 
came in the case, and it is my understanding that the moth- 
er, furnishing the money, gets 20 percent of the income and 
pays 20 percent of the expenses. 

“THE COURT: I don’t think that is ownership as this 
Statute contemplates because it says plainly record owners 
and owners of interests that otherwise obtain and any con- 
tract sharing that they have got with their mother in my 
opinion is not such an interest as it would prevent the 
Government from obtaining fee simple title to this land un- 
der the proceedings [15] had here and certainly not unless 
Robert Jayson and William K. Jayson and their wives — 


“MR. STRASBURGER: As a matter of fact, Your Honor, 
we came into it late, but I understand that the title is in the 
name of Robert, has been all along. 

“THE COURT: Well, these people came here and repre- 
sented that they were the fee simple owners of this land. 

“MR. STRASBURGER: Correct. 


“THE COURT: They took $171,000 from the Court. Now, 
as I understand it, they have just got a profit sharing ar- 
rangement with their mother. Isn’t that it? The fact she 
gave them the property doesn’t mean a thing if they are 
going to pay her something out of the — 


“MR. STRASBURGER: They don’t have anything in 
writing. I asked them about that. But the income tax re 
turns do. 
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“THE COURT: I overrule the motion. In view of the 
record here, I find that Robert Jayson and wife, Louise 
Jayson, and William K. Jayson and wife, Annette Jayson, 
are fee simple owners of the land subject to the leases just 
mentioned. 


“MR. STRASBURGER: The mother is 20 percent owner. 


“THE COURT: Yes. They bought it with the provision 
she gets 20 percent of the proceeds out of the property. 

“MR. STRASBURGER: No. She owns the property. 
That is the way the income tax returns are. I haven’t seen 
them. I think it would make her an equitable owner. She 
got her [16] gain and stood her losses. I don’t know. 


“MR. WOODLOCK: Your Honor, we can make her a 
party if they will waive service. If she has been prejudiced 
by the delay — 

“THE COURT: I take it they gave her 20 percent of this 
$171,800. 


“MR. STRASBURGER: It would be my guess. They 
should if they didn’t. 

“THE COURT: Do you want to file anything here show- 
ing her ownership? In others words, what is before me with 
this motion is that your clients have said that they have 
owned the fee simple to it. Now, if they don’t own the fee 


simple, if they want to amend their answer and join her 
in it and show that they don’t own but 80 percent of this 
property and show that she got her share of it under ar- 
rangements that would amount to an equitable title in her, 
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I don’t know from what you have said whether she had 
equitable title or whether she didn’t. I don’t know what ar- 
rangements she had with them. 

“MR. STRASBURGER: Judge, I don’t represent her. 
All I have done is talk with these two fellows that I do rep- 
resent, and I have tried to bring all of the facts as near as 
I could to the attention of everybody. 

“THE COURT: Well, I will find that she doesn’t own 
any of the property, then, and overrule this motion on the 
statement of her children. Go ahead. Request for leave to 
file first [17] amended original answer is granted. 

“Now, incidentally — just a minute. 

(Discussion off of the record.) 

“THE COURT: Paragraph 4, you move to strike it? 

“MR. WEST: Yes, sir. 

“THE COURT: It is stricken. All of the rest of it is 
proper. 

“MR. WOODLOCK: Five is evidentiary, Your Honor. 

“THE COURT: I don’t mind that. I have just stricken 
Paragraph 4. 

“MR. STRASBURGER: Judge, could I be excused just 
a minute? 

“THE COURT: Let’s give everybody a recess. Would 
you like to have a coffee break? 

(Recess.) 

“THE COURT: How many experts for each defendant? 


We are down for that. How many experts do you want? 


Just a minute. 
(Discussion off of the record.) 


“THE COURT: Instead of the number of experts will be 
so many and rebuttal witnesses will be permitted in the dis- 
cretion of the Court, I will strike that and put in there the 
names of the expert witnesses for all parties will be ex- 
changed not later than five days from the date of this order 
so that you will provide each with a list of who they are 
under this authority [18] I have cited. That will leave you 
time enough. 

(Discussion off of the record.) 

“THE COURT: When do you want them set? 


“MR. STRASBURGER: We can take them one a day. It 
will be all right with me more frequently, anyway. 


(Discussion off of the record.) 
“THE COURT: 1:30 tomorrow depositions are set. 


(Discussion off of the record.) 

[19] I, Richard A. Ward, certify that during the Pre-Trial 
of the foregoing styled and numbered cause, I was the official 
shorthand reporter and took in shorthand the proceedings 
on said trial, and have transcribed the same as shown by 
the above and foregoing 19 pages, and that said transcript is 
true and correct. 


THIS 11th day of May, 1960. 


COURT REPORTER. 
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[20] 
IN THE DISTRICT COURT OF THE UNITED STATES 


For the Northern District of Texas 
Dallas Division 


No. 8072—Civil 


UNITED apie OF AMERICA 
Vi 


CERTAIN LAND IN THE CITY AND COUNTY OF 
DALLAS, STATE OF TEXAS, and 
O. E. PADGITT ET AL. 


DEFENDANTS’ EXCEPTIONS MADE DURING TRIAL 


BE IT REMEMBERED that on the 28th day of March, 
1960, before the Honorable Joe E. Estes, United States Dis- 
trict Judge, and a Jury, the following proceedings in part 
were had in the above styled and numbered cause: 


APPEARANCES: 
WILLIAM B. WEST, III, United States District At- 
tomey, Northern District of Texas, 
Fort Worth, Texas, and 
Mr. Fred L. Woodlock, His Assistant, 
For the United States of America; 
STRASBURGER, PRICE, KELTON, MILLER & 
MARTIN, Dallas, Texas, 
By Mr. Henry W. Strasburger, 
For the defendants. 
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(21] PROCEEDINGS 


ROBERT JAYSON, 
being first duly sworn, testified on his oath as follows: 


DIRECT EXAMINATION 
BY MR. STRASBURGER: 


* * * * * 


“Q. (By Mr. Strasburger) Now, were those all of the leases 
that you got signed before it got out in the newspapers? 
“A. That is right. I got those signed and I had other 


leases returned unsigned because the tenants who had one 
of the — 


“MR. WEST: Now, Your Honor, we object to the witness 
going into an explanation as to why certain defendants 
didn’t lease the property. It is in evidence that they did not. 

“THE COURT: Yes. I will sustain objections to the con- 
clusion but that they were returned, they had been turned 
over to the people. Go ahead. 

“Q. (By Mr. Strasburger) Then, don’t go into any de- 
tails about why they returned them. Just the simple fact is, 
though, that some were returned, that some were returned? 

“A. Yes. 


“MR. STRASBURGER: That is permissible, isn’t it, 
Your Honor? 


[22] “THE COURT: Yes. 
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“Q. (By Mr. Strasburger) Now, what are the facts as to 
whether or not you had offers for other space which were 
not completed for the same reason? 

“A. I had offers for the space for office space and the space 
was not taken by these people. 

“Q. Well, don’t say why. 

“THE COURT: You can’t state conclusions. 

“Q. (By Mr. Strasburger) Then, to simplify it so we 
can’t violate the Court’s ruling, you had offers for the two 
and a half floors that were unrented to be used for offices, 
some for loft purposes, some for manufacturing purposes? 

“A. That is right, sir. 

“MR. STRASBURGER: And I take it, Your Honor, after 
our trial we may make our bill on that phase of the case? 

“THE COURT: Yes. 

“MR. STRASBURGER: Without interrupting now? 


“THE COURT: Yes. 


* * * 

“Q, (By Mr. Strasburger) Now, if this notice had not 
come out in the newspaper, what is your opinion from your 
experience as to whether you would have been able to lease 
the entire building for the prices you have indicated were 
reasonable and customary? 

“MR. WEST: Your Honor, we object to that question 
[23] because it is speculative and calls for a conclusion. I 
think that the witness can testify what, in his opinion, was 
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the fair rental value, but to speculate on whether he could 
or could not rent it for the prices that he has just stated 
seems to me to be inadmissible. 

“THE COURT: I think that the objection is well taken. 
The question is what was the rental value. 


“MR. STRASBURGER: What was the rental value. 
Then, Your Honor rules that he can’t say whether in his 
opinion he would have been able to rent it or not? 


“THE COURT: He can say what the rental value was. I 
see no objection to a separate question about whether he 
thinks he could have rented it or not. I think it is all right to 
say in his opinion he could have rented it. If you want to, 
separate the questions, I don’t want that to go into the 
question of his rental value. 


“MR. STRASBURGER: I won’t go any further into it. 


“THE COURT: All right. 


“Q. (By Mr. Strasburger) The judge has ruled you can 
give your opinion as to had not the notice come out in the 
newspapers about the condemnation, you would have been 
able to rent the building at the prices you have indicated. 


“A, Well, we did have an offer. 
“Q. No. Just answer. Can you say to that yes or no? 
“A. Yes, sir. 


[24] “MR. STRASBURGER: Now, Your Honor, along 
that line, can we approach the Bench? 


“THE COURT: Yes. 


“MR. STRASBURGER: No. I don’t think it will be 
necessary because you said we can make our bill on it later, 
and I have some letters and things that would bear on that. 
I won’t take the time on it now. 

“THE COURT: All right. You can offer for the bill of ex- 
ceptions any documents that you have. Go ahead. 


CROSS EXAMINATION 
BY MR WOODLOCK: 

“Q. Mr. Jayson, when did you say you purchased this 
property? 

“A. Jume, 1955. 

“Q. What was the consideration paid? 

“MR. STRASBURGER: To which we object, Your Hon- 
or. Since it was in June, 55, it is too remote in time. The 
property has changed in the meantime, conditions have 
changed in the meantime, and it is not probative or suffici- 
ently probative or evidentiary value to be admissible. 


“THE COURT: I think that objection goes to the weight 
and not the admissibility. Overruled. Go ahead. 


[25] “Q. (By Mr. Woodlock) Will you tell me how much 
they amounted to? 
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“A. If you will give them to me, I will readily tell you. 
I have them, sir. $175 for attomeys’ fees. 

“Q. Is that all you show for attorneys’ fees? 

“A, That is right, sir. 

“Q. Do you have anything on there spent for appraisers’ 
fees? 

“A, No, sir. 

“Q. Do you show anything on there showing interest for 
money borrowed by you? 

“A. Yes, sir. I show you $1,965.95, interest paid to the 
Mercantile Bank for interium financing. 

“MR. WOODLOCK: Your Honor, at this time, we will 


move to strike those items referring to attorneys’ fees and 
interest expense as being irrelevant, incompetent, have no 
bearing on the market value at all. 


“THE COURT: Sustained. 


REDIRECT EXAMINATION 


BY MR. STRASBURGER: 

“Q. Mr. Jayson, he mentioned about your paying $200,000 
cas for the building and the lot. 

“A. Yes, sir. 


[26] “Q. I will ask you whether or not you made investi- 
gations to determine whether or not you were paying more 
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or less than the property was worth at that time in the 
condition that it was in? 


“A My investigations were shown by experts who know 
real estate who deal in real estate that I had paid for the 
land value only and it was only bought through the estate 
being a complicated estate that they wanted to dispose of it. 


“MR. WEST: Now, Your Honor, I am going to object 
at this point because Mr. Jayson testifying as an expert wit- 
ness is repeating from what other expert witnesses have told 
him, based on his statement, and this is hearsay based on 
hearsay unless the other witnesses are dead or unavailable. 


“THE COURT: I think that the statements and the ref- 
erences in his statement to what experts have told him, 
don’t consider that. We will hear from the experts in this 
case. But his testimony that he made an investigation and 
that he thought he bought it at the land price is admissible. 


“MR. STRASBURGER: That is all. 


EDWARD J. GALL, 
being first duly sworn, testified on his oath as follows: 


[27] DIRECT EXAMINATION 
BY MR. STRASBURGER: 


“Q. (By Mr. Strasburger) Now, in addition to these 
checks represented by this exhibit, which were for permanent 
improvements on the building, did you make some other im- 
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provements on there that were for your own convenience and 
did not and were not permanent and were not for the benefit 
of the building? 

“A. Yes, sir. 

“Q. How much altogether did you spend on your premises? 

“MR. WEST: Just a moment, please, sir. Your Honor, 
we object to it because the witness has just testified that 
these latter improvements were not for the benefit of the 
building. 


“THE COURT: Right. Sustained. 


“MR. STRASBURGER: Well, I will withdraw it. I just 
wanted to show that that wasn’t all of them. 


“Q. (By Mr. Strasburger) All right. Now, are you famil- 
iar with rental values in that area? 


“A. Yes, sir. 


“Q. And what is your opinion as to the rental value of 
the first floor there in the building? 


“A, Well, I would say a dollar and a half a square foot. 
In looking for another location, we couldn’t find — 


“MR. WEST: Now, Your Honor, I think that the witness 
[28] is getting into an improper line. 

“THE COURT: Yes, not other properties, this property. 
Confine your testimony to this property. Go on. 
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“Q. (By Mr. Strasburger) All right. A dollar and a half 
you say for the part that you were occupying? 

“A, Right. 

“MR. STRASBURGER: Now, if Your Honor please, I 
don’t want to transgress, but we would like to prove what 
was the rental value of the space that he moved to when 
he left there, whether it was more or less. 

“THE COURT: That has nothing to do in this case. Go 
on. He is confined to this building. 

“MR. STRASBURGER: AH right. We will have permis- 
sion then later after the trial for a bill on that. We appreciate 
it. 


ROBERT BEER, 
being first duly sworn, testified on his cath as follows: 


DIRECT EXAMINATION 
BY MR. STRASBURGER: 


“Q. (By Mr. Strasburger) All right. Now, would you 
please tell us what does that space rent for for offices per 
square foot? 

[29] “A. The space in those buildings rents from approx- 
imately — 

“MR. WEST: Just a moment. Your Honor, we will now 
object to any testimony as to the rental paid or the rental 
value of other buildings. I think it is inadmissible. 
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“THE COURT: Sustained. 


“MR. STRASBURGER: And I take it we may make our 
bill on that later, Your Honor? 


“THE COURT: Yes, 


“Q. (By Mr. Strasburger) Now, would you please give 
the jury the benefit of your opinion as to what the bare 
ground of the Padgitt Building property was worth in De- 
cember, ’58, fair market value? 

“A, I would choose to take a figure of between a low of 
$25 a square foot and a maximum of $30 a square foot. I 
just established a value under an existing lease during the 
period that the subject taking took place, December 1, ’58. 
There is a lease in existence on vacant ground directly across 


the street from the subject property. This property is 75 
feet by 200, also running through from block to block as 
this does. My understanding is there is a lease of $2500 a 
month for use as a parking lot. 

“MR. WEST: Your Honor, again we object. The witness 
is now describing the method in which he appraised the lease- 
hold interest on some other lands, and we object to it. 


[30] “THE COURT: Sustained. 

“MR. STRASBURGER: Your Honor, please, we will 
make our bill on that, too. We thought that comparable prop- 
erty in the same neighborhood, the value that it sold for or 
leased for would be material. 

“THE COURT: The value that it sold for would be. 


“MR. WEST: No objection to that. 
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“THE COURT: But it is the law that you can’t go into 
rentals of other properties than this, so proceed on that basis. 
“MR. STRASBURGER: All right, sir. 


“Q. (By Mr. Strasburger) From you long experience in 
the neighborhood, then, your opinion is that the ground 
value of our property was within twenty-five and thirty dol- 
lars per square foot? 

“A, That is correct, sir. 


“Q. Now, you were not asked, were you, to make an ap- 
praisal of the whale building as to what it was worth? 


“A. No, sir, I was not. 


“Q. Just a second. I think I am through. Would you 


please give us your opinion as to whether the conversion of 
the Padgitt Building, which was formerly used by Padgitt 
for nothing but leather goods, into the condition it was in 
in December of ’58 upgraded the property and why? 


“A, I had occasion to be in the building several times 
[31] under the Padgitt regime. E. M. Kahn, for whom — 
with whom I was associated, used to have some leather 
goods business. The upstairs space in that building probably 
had not changed in 75 years. 

“MR. WEST: “Your Honor, I am going to object to it. 
If the witness is not responsive, we will never get through. 
The question was have the improvements upgraded the 
property. 


“THE COURT: Sustain the objection. 


“A. Very definitely so. 


WILLIAM K. JAYSON, 
being first duly sworn, testified on his oath as follows: 
DIRECT EXAMINATION 
BY MR. STRASBURGER: 


“Q. (By Mr. Strasburger) Now, those are simply glass 
showcases, aren’t they? 


“A. Yes, sir, permanent improvement. 
“Q. That are built into the building? 
“A, Yes, sir. 


“Q. And could be used by Gall or the Government or any- 
body else for display of merchandise and pictures or anything 
else? 


[32] “A. Yes, sir. 


“Q. And are permanent improvements? 


“A. Yes, sir. 

“Q. And are still there? 

“A. That is right. 

“Q. And are being used by the Government at this time? 


“A. Yes, sir. 
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“MR. WOODLOCK: Your Honor, he is leading the wit- 
ness. 

“MR. STRASBURGER: I was doing it in the interest of 
time. I will try to refrain. 


“THE COURT: All right. 


W. L. HAGMAN, 
being first duly sworn, testified on his oath as follows: 


DIRECT EXAMINATION 
BY MR STRASBURGER: 


“Q. (By Mr. Strasburger) Do you have any connection 
with the Texas Highway Commission as an appraiser? 


“A. Yes. I am employed by them as an appraiser and 
have recently appraised several pieces for them including 
Cabell’s plant on Commerce Street and the Hinckley Cold 
Storage Company on Commerce Street, one of Skillern’s 
Drugstores out on East Grand, and numerous other pieces 
of property for them, all [33] commercial properties. 


“Q, And doing that at the present time? 


“A, And I am still doing that at the present time for the 
State. 


“Q, All right. And who are the attorneys on the other 
side in the Skillern case? 
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“MR. CASE: Well, now, Your Honor, we fail to see the 
relevancy of that question and object to it. 
“THE COURT: Sustained. 


“Q. (By Mr. Strasburger) Now, what is your opinion as 
to what would be fair rental per square foot for that prop- 
erty if somebody wanted a whole floor for office space, with 
desk after desk, like some insurance companies and Chance 
Vought and others use; what would you figure would be a 
fair rental per square foot? 

“MR. WEST: As of what date? 

“Q. (By Mr. Strasburger) As of December of ’58. 

“A. On that, I can go to comparisons, also. Let me see. 
I made a note of it here. The States General Life Insurance 


Company — : 
“MR. WEST: Excuse me, sir. Are you getting ready to 
testify to some rental on some other building now? 


“THE WITNESS: Yes, sir, I am aware of. 
“THE COURT: You can’t testify to rentals on other 
[84] buildings. You can testify to the fair rental value of 


W. P. McCULLOUGH, 
being first duly sworn, testified on his oath as follows: 


DIRECT EXAMINATION 
BY MR. STRASBURGER: 


112 


“Q. (By Mr. Strasburger) Now, is it true that except for 
the Clare Dress Company and Mr. Robert Jayson, the 
Government is using the entire building now for office space? 

“4_ I could not answer that. 

“MR. WEST: I object, Your Honor. It has nothing to 
do with this lawsuit. It is irrelevant. 

“THE COURT: Sustained. 


JOSEPH R. SMITH, 
being first duly sworn, testified on his oath as follows: 


* * * * * 


CROSS EXAMINATION 
BY MR. STRASBURGER: 
* * * * * 

[35] “Q. (By Mr. Strasburger) All buildings are loft build- 
ings until they put the partitions in? 

“A, Yes, sir. 

“Q. This one right here. Now, you know that all over 
town from your experience, don’t you, sir, that there is 
building after building for insurance companies, all other 
kinds of companies, Chance Vought and everybody else have 
whole floors just open with desk after desk for office space, 
that is true, isn’t it? 

“A, Yes, sir. 

“Q. And you would call that a loft floor, wouldn’t you? 


“A, Yes, sir. 
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“Q. Just like you call ours a loft floor. Now, would you 
tell the jury what is the minimum price per square foot of 
any loft space in Dallas? 

“MR. WEST: Your Honor, I object to any question that 
directs itself to anything other than the fair rental value of 

“THE COURT: Sustained. 


“Q. (By Mr. Strasburger) Isn’t it true that there are 
huge urban renewal areas in that area where your plat shows 
and where our office is to put new homes and department 
stores and everything? 

“A. I do not know of any plans that this syndicate has, 


[86] and I have never known of them being made public. 


“Q. I am not talking about any specific plans, but that 
is the general understanding all over town among you real- 
tors, isn’t it? 


“A. I have tried to find out, and I frankly don’t know. 


“MR. WEST: Your Honor: I am going to object at this 
time to limit this to the situation at or prior to the date of 
taking. 

“THE COURT: Certainly. Members of the Jury, you are 
not going to be asked anything about what has happened to 
this land since then. What is happening now. That has noth- 
ing to do with this case. The Government of the United 
States has taken these people’s property, must make the 
just compensation for it. That is fair market value on it for 
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December of 1958. Anything else that comes into evidence is 
just a waste of your time. Refrain from any of this sort of 
thing. Let’s get on the track and proceed. 


“Q. (By Mr. Strasburger) Now, you don’t think, then, 
that they got — if they spent — around one hundred and 
ninety or two hundred thousand dollars was spent on that, 
you don’t think that they got their money’s worth?. a. 

“A, No, sir. 


“Q. How much do you think was squandered or wasted, 
then? 


“A. I don’t know that any of it was squandered or wasted, 
[37] but cost does not always result in value, sir. 


“Q. And you didn’t talk to the contractor on that or the 
architect either one? 

“THE COURT: That has been gone over. 

“MR. STRASBURGER: On this particular point? 

“THE COURT: That has been gone over. 

“MR. STRASBURGER: All right, Your Honor. 


REDIRECT EXAMINATION 
BY MR WEST: 


* * * * * 


“Q. (By Mr. West) Now, in order not to get into an area 
where I will elicit an improper answer from you, I want to 
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ask you first of all did you make an investigation to deter- 
mine whether or not the property was bought with certain 
knowledge that the Federal Building was going to be located 
acress the street? 


“MR. STRASBURGER: I object to that, Your Honor, as 
calling for hearsay. 

“THE COURT: Overruled. 

“A. I did, sir. 


[88] I, Richard A. Ward, certify that during the trial of the 
foregoing styled and numbered cause, I was the official shart- 
hand reporter and took in shorthand the proceedings on 
said trial, and have transcribed the defendants’ exceptions 


made during the trial as shown by the above and foregoing 
20 pages, and that said transcript is true and correct. 


THIS 11th day of May, 1960. 
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EXHIBIT “E” 


No. 1751-65 


IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 


Rozert JAYSON, WitL1AM K. JAYSON, JENNIE JAYSON, 
Plaintiffs, 
v. 


Lawson B. Knott, Individually 
Defendant. 


AFFIDAVIT OF ROBERT JAYSON 


BEFORE MB, the undersigned authority, on this day 
personally appeared ROBERT JAYSON, known to me to 
be a credible person, who, upon his oath stated as follows: 


IL 
I am one of the Plaintiffs in the above entitled and num- 
bered cause now pending before the United States District 
Court for the District of Columbia. 


IL. 


That I am and have been at all times pertinent hereto, 
and prior to and since December 24, 1956, the owner of an 
undivided interest in the property described in Plaintiffs’ 
Complaint on file herein; that my brother, William K. Jay- 
son, and my mother, Jennie Jayson, each own an undivided 
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interest in such property and that my mother, my brother 
and myself own the entire fee simple title to such property. 


Til. 


At no time did either I, my brother or my mother, as co- 
owners of such property propose our property or authorize 
anyone else as our agent to propose such property to be 
occupied by a Public Service Building of the United States. 


IV. 


That I was never aware during the years 1956, 1957, 1958, 
1959 or 1960 that my property had been proposed by others 
for the purpose of being acquired by the United States 
Government for the construction of a proposed Dallas Federal 
Center. 


V. 


At about the time of the filing of the condemnation case 
against my property by the Government, I was advised that 
some kind of contract had been entered into by certain Dal- 
las citizens with the General Services Administration in con- 
nection with the accquisition of my property as part of the 
site for a Dallas Federal Center. 


VI. 


My brother and I did not know the nature of the purported 
contract, but rumor suggested the contract permitted Dallas 
citizens to make the selection of properties to be condemned 
by the Government and to control the price to be paid for 


118 


properties. We immediately attempted to verify the nature 
and contents of such purported contract. 


Vil. 


We went to the Regional Office of the General Services 
Administration and talked with Mr. Clayton R. Haden, who 
stated that the General Services Administration in Dallas 
had nothing to do with the selection of my property as a 
part of the Dallas Federal Center site; that they, and the 
local Regional Office, actually favored an up-town site which 
had been tendered to the Government as a proposed site, 
that all matters appertaining to the proposed site was con- 
trolled by agreement with a group of Dallas citizens. 


Vil. 


The advertisements that appeared in the Dallas news- 
papers requesting site proposals for a Dallas Federal Center 
stated: 

“Owners may submit their own proposals. Proposals 
submitted by agents must be accompanied by docu- 
mentary evidence of authority.” 

I have learned that twenty-one proposals were made in 
response to this advertisement. 

Fourteen Dallas citizens submitted a purported agreement 
for taking my property by the United States Government. 
No one has, at any time, consulted me, my brother or my 
mother about submitting our property as a site for the Dal- 
las Federal Center. 
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& 


Immediately after I learned that a suit was filed to con- 
demn our property, my brother and I went to see Mr. Fred 
Woodlock, the then Assistant United States Attorney, in 
charge of prosecuting the condemmation case. against, our 
property. : 

My brother and I had several conversations with Mr. 
Woodlock. 


As a result of these conversations, Mr. Woodlock visited 
and inspected our property located at 1020 Commerce Street, 
in the City of Dallas, Texas, together with its improvements, 
consisting of a five-story building with basement. Mr. Wood- 
lock inspected the entire building, both exterior and inte- 
Tior, in detail. 


X. 


In a conversation in the office of the United States At- 
torney in Fort Worth, Texas, subsequent to his inspection 
of our property, Mr. Woodlock stated to my brother and I 
that he would like to have new appraisals made of our 
property. Mr. Woodlock stated that, in his opinion, our 
property should be appropriately valued at $600,000 and 
that he would recommend a settlement of $600,000 for our 
property if he could. 

Mr. Woodlock stated that he was without power to order 
new appraisals or to recommend a settlement at what he 
thought our property was worth, for the reason that the 
taking of our property was controlled by an agreement with 
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a group of Dallas citizens and that the group of Dallas 
Citizens would not agree to new appraisals, nor would they 
agree to pay the price which Mr. Woodlock thought was 
fair and just. 

Mr. Woodlock told my brother and I that the group of 
Dallas citizens were represented by a Mr. E. V. McCright, 
and that any settlement concerning our property would have 
to be made with Mr. McCright. Mr. Woodlock suggested 
that my brother and I should contact Mr. McCright and 
attempt to work out a settlement with reference to our 
property. 


XI 
Accordingly, I contacted Mr. E. V. McCright and made an 


appointment to discuss the matter of compensation to be 
paid for our property. 


My brother and I met with Mr. McCright, in his offices at 
Dallas, Texas, at least five or six times for the purpose of 
discussing the compensation to be paid for our property by 
the United States Government. 


XII. 


On one occasion, Mr. McCright offered to trade us a 
building owned by Mr. Trammell Crow, with certain ad- 
ditional compensation, for our property. 


Mr. Trammell Crow appears as one of the parties to the 
purported agreement. 
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The Trammell Crow building was not suitable for the pur- 
poses of my brother, my mother or myself. 


In considering this offer, my brother and I came to the 
conclusion that the United States Government could not 
trade us a property which they did not own, and certainly 
could not acquire that property to trade to us under its 
power of eminent domain. 


We also concluded that it was manifestly unfair, and, in 
our opinion as laymen, unlawful for the United States Gov- 
ernment to exercise its power of eminent domain to force 
us to trade our property for Mr. Trammell Crow’s property. 


We, therefore, declined this offer. 


XII. 


On another occasion, Mr. McCright came to our offices 
at 1020 Commerce Street, Dallas, Texas, and made an offer 
of $400,000.00 for our property, plus the salvage from the 
razing of the building. We also declined this offer as imade- 
quate. 


Shortly after Mr. McCright left our office, a local demoli- 
tion contractor communicated with me by telephone and 
attempted to demonstrate to me the value of the salvage 
rights to our building. We continued to decline the offer 
of $400,000.00, plus the salvage rights, as inadequate. 


XIV. 


During one of our conferences with Mr. McCright, I men- 
tioned that Mr. Fred Woodlock, the Assistant United States 
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Attorney, stated to my brother and I that, in his opinion, our 
property had a reasonable cash market value of Six Hun- 
dred Thousand Dollars ($600,000). 


Mr. McCright heatedly responded that if this Assistant 
United States Attorney, Woodlock, did not keep his nose 
out of our business and quit popping off at the mouth, that 
he, Mr. McCright, would call Washington and have Mr. 
Woodlock fired. 


XV. 


In view of the fact that all of our negotiations with Mr. 
McCright were to no avail, my brother and I again con- 
tacted Mr. Fred Woodlock, Assistant United States Attor- 
ney. 


Mr. Woodlock insisted that he had no authority or power 
to engage in further discussion with us concerning the 
matter and that the only thing he could do was to set 
Cause No. 8072 Civil (being the condemnation proceedings) 
for trial. 


XVL. 


The first time that we were in court in Cause No. 8072 
Civil (the condemnation proceedings), the hearing was 
called a pre-trial conference. 


The Judge of the Court ruled that he would not permit 
anything to be offered or introduced into evidence anti- 
dating the purported taking of the property. 


1233 
’ XVII. 


My brother and I were, preparing to offer testimony 
which would conclusively establish that the right to 
determine; : 

(a) the amount of property to be taken; 


(b) the location of the property to be taken; and ° 


(c) the compensation to be paid for the property to be 
taken was delegated by agreement to a group of Dallas 
citizens; that the terms of such purported agreement were 
rigidly enforced and performed and that the officers and 
agents of the United States Government had fully and com- 
pletely abdicated and surrendered their responsibilities and 
duties to the group of Dallas citizens. 


That under the ruling of the Court in the pre-trial hearing, 
the Defendants in Cause No. 8072 Civil (the condemnation 
proceedings) were not even permitted to offer any testimony 
or evidence in connection with the proceedings had ‘prior 
to the filing of the petition in Cause No. 8072 Civil. 


XVIII. 

Neither my mother, my brother nor I have ever had a 
hearing before any Court or other tribunal at which testi- 
mony or evidence was offered or introduced concerning the 
proceedings had in connection with the exercise of the 
power of eminent domain over our property prior. to. the 
filing of the petition in Cause No. 8072 Civil. 
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ANp FuRTHER THE AFFIANT SAYETH NOT. 
Sicnep at Dallas, Texas, this the 20 day of August, 1965. 


Rogsekt JAYSON 


Robert Jayson 


SUESCRIRED AND Sworn To before me, this the 20 day 
of August, 1965. 


Mary Lou C.iirron 


Notary Public in and for 
Dallas County, Texas 
My commission expires: 
June 1, 1967 
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IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia. 


Civil No. 1751-65 


Rosegt JAYSON, et al., 
Plaintiffs, 
v. 


Lawson B. Knort, individually, 
Defendant. 


DEFENDANT’S OPPOSITION TO PLAINTIFFS’ 
MOTION FOR SUMMARY JUDGMENT 

The defendant opposes the plaintiffs’ motion for summary 
judgment on the ground that the Court is without jurisdic- 
tion to grant the relief requested and on the further ground 
that the plaintiffs are not entitled to the relief requested. 
In support, the defendant adopts his memorandum of points 
and authorities filed with his motion to dismiss. In addition, 
there are attached a copy of the judgment, motion and 
amended motion to set aside judgment, and order denying 
motion to set aside judgment entered in the case entitled 
United States of America v. Certain Land in the City and 
County of Dallas, etc., Civil No. 8072 in the United States 
District Court for the Northern District of Texas, Dallas 
Division, which establishes that title to the property which 
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plaintiffs describe as “plaintiffs’ property” has been acquired 
by the United States of America. 


Herbert Pittle 
Attorney, Department of Justice 
Attorney for Defendant 


I certify that on the 25th day of August, 1965, I served 
the defendant’s opposition to plaintiffs’ motion for summary 
judgment by mailing a copy thereof to Denis K. Lane, 917 - 
15th St. N.W., Washington, D. C., in a postage paid en- 
velope. 
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IN THE UNITED STATES DISTRICT COURT 
For the District of Columbia 


Civil No. 1751-65 


Rogert Jayson, et al., 


Plaintiffs, 
v. 


Lawson B. Knorr, individually, 
Defendant. 


JUDGMENT 
This case having come on for hearing on the defendant’s 
motion to dismiss the complaint and the plaintiffs’ motion 
for a preliminary injunction and the Court having heard 
and considered the argument of counsel; 


AND IT APPEARS TO THE COURT that this is, in 
fact, a suit against the United States of America to which 
it has not consented: 


IT IS NOW THEREFORE ADJUDGED, ORDERED 
AND DECREED that the defendant’s motion to dismiss 
be and the same is hereby granted, the plaintiffs’ motion 
for a preliminary injunction is denied, judgment is hereby 
entered against the plaintiffs and in favor of the defendant 
and the complaint is dismissed. 


Dated this ... day of September, 1965. 


United States District Judge 
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CERTIFICATE OF SERVICE 


I certify that on September 10, 1965, I served copies 
of the attached proposed judgment on plaintiffs’ counsel, 
Pat Coon, Esquire, of the firm of Coon, Elliott & Warren, 
1714 Life Building, Dallas, Texas, by air mailing a copy 
in a properly addressed postage-free envelope, and Denis 
Lane, Esquire, 917-15th Street, N. W., Washington, D. C., 
by mailing the same in a properly addressed postage-free 
envelope. 


Pisa er Department of Justice 
Room 2136 

Department . Justice Building 
Washington, D. C. 20530 


Attorney for aaa 
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No. 19768 
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Appellants 
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LAWSON B. KNOTT, INDIVIDUALLY, Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EDWIN L. WEISL, JR., 
Assistant Attorney General 


ROGER P. MARQUIS, 
HERBERT PITTLE, 
ELIZABETH DUDLEY, 


Attorneys, Department of Justice, 
Washington, D. C., 20530. 


QUESTIONS PRESENTED 
1. Whether the district court had jurisdiction of 


an action for injunction against a federal official who was 


administering property which had been acquired by the United 


States by condemnation proceedings in the United States Dis- 
trict Court for the Northern District of Texas. 

2. Whether a suit against a federal official exercis- 
ing his statutory authority, that seeks to enjoin him from making 
contracts or performing any acts in regard to real property owned 
by the United States, is barred by sovereign immunity. 

3. Whether the former owners of this property have 


been deprived of the property without due process of law. 


Questions presented ---------------------------- onene-- 
Opinion below 
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Summary of argument 
Argument: 
The district court correctly dismissed this action - 
A. The action is an improper attempt to 
attack collaterally a final judgment 
of the United States District Court 
-for the Northern District of Texas 
B, This is an unconsented suit against the 
United States 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19768 
ROBERT JAYSON, WILLIAM K. JAYSON, JENNIE JAYSON, 
| Appellants 
Ve 


_ LAWSON B. KNOTT, INDIVIDUALLY, Appellee 


UN STATES IcT 
D _OF . 


BRIEF FOR APPELLEE 


OPINION BELOW 
The district court did not write an opinion. 
JURISDICTION 
The jurisdiction of the district court is sought 
under 28 U. 8.C. sec. 1332 as Ws It is the pesition of appellee 
that the district court lacked jurisdiction. On hence 22, 
1565, the complaint was dismissed on motion of the appellee, who 
is Administrator of the General Services Administration, on the 


ground that it is a suit against the United States to which 
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it has not consented (JA 127). Notice of appeal was filed 
September 28, 1965. Jurisdiction of this Court rests on 28 
U.S.C. sec. 1291. 
STATEMENT 

On July 20, 1965, appellants filed a “complaint and 
application for preliminary writ of injunction aud, upon final 
hearing, a permanent injunction,” against appellee individually, 
to enjoin him from entering into contracts involving the use of 
premises located at 1020 Commerce Street, in the City of Dallas, 
Texas, from razing the building on the property, or from eons 
structing a building on that property or making use of it. 
(A eine The property was formerly owned by appellants, and 
in paragreph VIII it is asserted that "The United States pro- 
ceeded to condemn all of the lands described" in the complaint 
“ine Luding the property of the plaintiffs ," in a proceeding in 
the United States District Court for the Northern Diateter of 
Texas, Dallas Division. 

It was alleged in the complaint that in connection 


with the acquisition of the property by the United States in 


the condemnation proceeding, certain citizens of Dallas formed 


A ee 


a committee and entered into agreements with the United States 
under which those citizens undertook to indemnify the United 
States for all costs of acquisition of property in Dallas, 
including property formerly owned by the appellants, for | 
acquisition costs in excess of a certain amount, and the 
United States agreed to acquire certain property in Dallas, 
including the property described in the complaint, former ly 
owned by the appellants, for the construction of a federal 
building center. 

It was further alleged that the condemnation proceed- 
ing under which the property formerly owned by appellants was 
acquired pursuant to the agreement with the citizens of pallas 
constituted a conspiracy with agents of the United States to 
deprive appellants of their property, contrary to the laws and 
the Constitution of the United States. Appellants alleged that 
they have been deprived of their property without due process 
of law, and the method of acquisition permitting the citizens of 


Dallas "to approve, control the price paid for the property of 


plaintiffs and other owners” was against the laws and Constitu- 


tion of the United States. 
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The complaint asserts further that the appellee, 
"individually, is threatening to enter into contracts and 
sereeanies to make use of plaintiffs' described property, 
to raze and tear down such building and structure, and to 
construct a building or buildings on such property.” 


On August 5, 1965, appellee filed a motion to dis- 


miss the action, on the following grounds: (1) The complaint 


fails to state a claim against appellee upon which relief can 
be granted. (2) Appellants are barred from maintaining the 
action by the doctrine of res judicata or estoppel by judgment. 
(3) The court lacks jurisdiction because the action is, in 
fact, a suit against the United States to which it has not 
consented. (4) The suit is an improper attempt to attack 
collaterally a final judgment of the United States District 
Court for the Northern District of Texas. (JA 48). 

On August 20, 1965, appellants filed a motion pray- 
ing that a temporary writ of injunction be granted. Appellee 
opposed the motion on the same grounds on which he based his 
motion to dismiss the action. He further stated that although 
appellants asserted in their motion that the subject property 


is their property, the fact is that it is owned by the United 
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States, having been acquired in condemnation proceedings, of 
which the court may take judicial notice. Jayson v. United 


States, 294 F.2é 808 (C.A. 5, 1961). Accordingly, while © 


appellee ostensibly is sued "individually," it is apparent from 


the record that he has no personal interest whatever in the 
property. The United States, the owner of the property, is 
not a perty and has not consented to be sued in any event. 

(JA 46-47). 

. ‘Appellants filed a response to appellee's motion to 
dismiss, and moved the court for summary judgment, praying the 
issuance of a writ of injunction "enjoining the General Services 
Administration from entering inca aay contracts and agreements 
to make use of plaintiffs" property," or making any use of the 
property as described in the cenpiaidt (JA 58-63). Appellee 
opposed the motion for Simiaes judgment on the ground that the 
court was without jurisdiction to grant the relief tequested 
because the property involved had been acquired by the United 


States (JA 125-126). 
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On September 22, 1965, the court entered a judgment 
holding that the suit is, in fact, a suit against the United 
States to which it has not consented, appellee's motion to 
dismiss the suit was granted, appellants" motion for prelim- 
inary injunction was denied. Judgment was entered against 
appellants and in favor of the appellee, and the complaint 
was dismissed. (JA 127). This appeal followed. 

"SUMMARY OF ARGUMENT 
The district court correctly dismissed this action. 


A. The action is an attempt to attack collaterally 


the final judgment in the condemnation proceeding which was 


affirmed in Jayson v. Ynited States, 294 F.2d 808 (C.A. 5, 
1961). This Court has stated the rule that a final judgment 
of a court of competent jurisdiction, of the parties and the 
subject matter, is not subject to collateral attack. Higeinson 
v. Schoeneman, 89 U.S.App.D.C. 126, 190 F.2d 32 (1951). 

B. It is evident from the allegations in the com= 
plaint and from the relief sought that this action against a 
federal official seeking to enjoin him from performing any acts 
in regard to property administered by him and owned by the United 


States, is in effect a suit against the United States. The rule 


that a sovereign cannot be sued without its consent applies 
not only to suits in which it is named as a defendant but 


also to suits against its officers or agents, where the 


relief sought will affect the interests of the sovereign. 


Larson v. Domestic & Foreign Corp., 337 U.S. 682 (1949). 
C. Appellants allege that they have been deprived 


of their property without due process of law because of the 
guaranty executed by certain citizens of Dallas, as it con= 
stituted fixing the price to be paid for the property and 
selecting the site. The fair market value of the property 

was determined by a jury, and it has been held that the rights 
of property owners are satisfied when they receive just compen- 
sation which the Fifth Amendment exacts as the price of the 
taking. Berman v. Parker, 348 U.S. 26, 36 (1954). The Fifth 
Circuit has already held that their objection to the acquisi- 


tion of this property lacks merit. 
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ARGUMENT 


THE DISTRICT COURT CORRECTLY 
DISMISSED THIS. ACTION 


It is difficult to determine just what appellants 
hope to gain in this action, even if they could be granted 
the injunctive relief sought. They ask that the appellee be 
enjoined individually from razing the building located on the 
property formerly owned by them, and that he be enjoined from 
constructing another building upon the site, or from entering 
into contracts for the use of the building in any manner. 
Obviously, as an individual he has no authority to do any of 
these things, and any such acts would have to be done by 
appellee in his capacity as a government officer. Even if 
such injunction could be granted in this action, just what 


would appellants have’ gained?. They could make no use of the 


property as it is owned by the United States. They do not seek 


to have the property revested in them, and they do not offer to 
return the money they received for the property, which is the 
amount determined by a jury to be just compensation for the 
property. The district court was clearly correct in dismissing 


the action for the following reasons: 
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A. e action is an roper att t_to attack 


collaterally a final judgment of the United States District 
Court for the Northern District of Texas. - The complaint 


affirmatively alleges that the property here involved and the 
other tracts taken for the federal building site were condemned 
by the United States, "and the suits prosecuted to settlement 


or final judgment."" The judgment vesting title in the United 


States and awarding just compensation as determined by a jury 


to appellants for the tract owned by them was affirmed in 
Jayson v. United States, 294 F.2d 808 (C.A. 5, 1961). Appel- 
lants did not seek a review of that decision by the United 
States Supreme Court. 

In the present action, appellants are alleging that 
the judgment in the Texas court was void because the site was 
chosen by the citizens of Dallas who entered into the agreement 
referred to herein to indemnify the Government against the price 
above a stated amount to be paid for the property. In the appeal 
from the judgment in the Fifth Circuit, appellants raised only 


the issue that the businessmen who executed the guaranty should 
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have been made parties to the action so that the jury would 
know who was to pay for the property, ad alleged error on the 
part of the trial court in restricting interrogatories and 
depositions in regard to these persons. The court of appeals 
stated (264 F.2d 810-811): 

We think the court below properly declined 

to bring in as parties the individual citizens 

of Dallas, Texas who had indemnified the Govern- 

ment against having to pay more than a certain 

figure for the property in question so as to 

induce the location of the federal building at 

the site chosen. The only question involved in 

this action is the value of the property con- 

demned by the United States, and the only proper 

parties are the Government and the owners of the 

property taken or of interests therein. 

Appellants did not in the Fifth Circuit ask the court 
to set aside the condemnation judgment as void. "* * * [W]hether 
a particular issue was actually litigated is immaterial in view 
of the necessary conclusion that there was full opportunity to 
litigate it and that it was adjudicated by the decree." Jackson 


v. Irving Trust Co., 311 U.S. 494, 503 (1941). See also: Heiser 


v. Woodruff, 327 U.S. 726, 735 (1946); Jefferson School of Social 


Science v. Subyersive Act. Con. Bd., 118 U.S.App.D.C. 2, 331 F.2d 
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76 (1963); Mitchell v. Village Creek Drainage Dist., 158 F.2d 


475, 477 (C.A. 8, 1946). In a case in which it was sought to 
have a judgment of the Court of Claims corrected, in Higginson 
v. Schoeneman, 8 U.S.App.D.C. 126, 190 F.2d 32 (1951), this 
Court stated (pp. 33-34): . | 


Obviously we cannot go beyond the final judgment 
itself. It is universally recognized that a 
final judgment of a court of competent jurisdic- 
tion, of the parties and the subject matter, is 
not subject to such a collateral attack. * * * | 
Sound public policy dictates that there shall be 
an end to litigation, once heard on its merits. 
And it is essential to the orderly administration 
of justice that the valuable rights incorporated 
into such solemn records as judgmerts should not 
lightly be disturbed or overthrown. .- 


In Dunscombe v. Loftin, 154 F.2d 963, 967 (C.A. 5, 


1946), cert. den., 329 U.S. 722, it was held that where the 


_ court in a partition suit had jurisdiction of the owners, the 
land, the railroad using part of the land as a right of way, 

_ and the subject matter, and the decree entered therein allotting 
to the railroad the right of way as surveyed and operated was a 
final decree from which there was no appeal, such decree could 


not be collaterally attacked. 
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Appellants cite only one case to support their argu- 
ment that the condemnation judgment is subject to collateral 
attack in this proceeding. Huling v. Kaw Valley Railway, 130 


U.S. 55° (188S). (Br. 15-16). However, that decision does not 


sustain the argument, as it holds that "a collateral attack upon 


a proceeding which has been completed according to the forms of 
law" could not be made, and the quotation purporting to be from 
thet decision simply isn't there. Moreover, the face of the 
complaint itself shows that the land was located in the dis- 
trict where the condemnation proceedings were conducted, and 
fails to show any basis for a conclusion that the condemnation 
court did not have jurisdiction of the subject matter and of 
the parties. 

B. This is an unconsented suit against the United 
States. - Although the action is nominally against appellee, 
individually, it is obvious that the suit was brought against 
him as Administrator of the General Services Administration. 
The rule that a sovereign cannot be sued without its consent 


applies not only to suits in which it is named as a defendant 
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but also to suits against its officers or agents, where the 
relief sought will affect the interests of the sovereign. 
Larson v. Domestic & Foreign Corp., 337 U.S. 682 (1949); Ex 
Parte State of New York, 256 U.S. 490, 500-502 (1921); Louisiane 
v. McAdoo, 234 U.S. 627, 625 (1514); Oregon v. Hitchcock, 202 
U.S. 60, 68-69 (1906); Stanley v. Schwalby, 162 U.S. 255, 270 


(1896). In Dugan v. Rank, 372 U.S. 609 (1963), the Court stated 


(p. 620): 


The general rule is that a suit is against the 
sovereign if "the judgment sought would expend 
itself on the-public treasury or domain, or 
interfere with the public administration," 
Land v. Dollar, 330 U.S. 731, 738 (1947),-or 

if the effect of the judgment would be "to 
restrain the Government from acting, or-to 
compel it to act.” rson v. Domestic & 
Foreien Corp., supra, at page 704; Ex parte 
New_York, 256 U.S. 490, 502 (1921). 


Thus, the United States is en indispensable party to 
this litigation, unless the matter falls within the only two 
recognized exceptions which permit suit against a government 
officer respecting property as to which he asserts an interest 


of the United States. The two exceptions are (1) that the 


officer was acting beyond his statutory duty or (2) that his 
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1/ 
actions were constitutionally void. 


Appellants do not allege or urge either exception. 
Even accepting appellants’ allegations as establishing a wrong, 
that does not establish that the officer, in committing that 
wrong, is not exercising the powers delegated to him by the 
sovereign. Dugan v. Rank, supra, 620-622; Malone v. Bowdoin, 
369 U.S. 643 (1962); Mine Safe oO. v. Forrestal, 326 U.S. 321 


(1545). In Larson v. Domestic & Foreign Corp., supra, the Court 
stated (p. 695): "We hold that if the actions of an officer do 


not conflict with the terms of his valid statutory authority, 
then they are the actions of the sovereign, whether or not they 
are tortious under general law, if they would be regarded as 

the actions of a private principal under normal rules of agency." 
See also: Switzerland Company v. Udall, 337 F.2d 56 (C.A. 4, 
1964), cert. den., 380 U.S. 914. : 


1/ “of course, a suit may fail, as one against the sovereign, 

even if it is claimed that the officer being sued has acted 
unconstitutionally or beyond his statutory powers, if the relief 
requested can not be granted by merely ordering the cessation of 
the conduct complained of but will require affirmative action by 
the sovereign or the disposition of unquestionably sovereign 


property.” Larson v. Domestic & Foreign Corp., 337 U.S. 682, 
6S1 fn. 11 (1949). - 
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In Seiden v. Larson, 88 U.S.App.D.C. 258, 188 F.2d 661 
(1951), cert. den., 341 U.S. 950, the plaintiffs, as former owners, 
sought to enjoin government officers from disposing of surplus 
realty, under the Surplus Property Act, taken by the Government 
_ for war purposes. It was held that the officers named as defend- 
ants had no interest in the land or proceeds thereof, and as the 
United States had title to the realty in question and the relief 
requested would require affirmative action by the sovereign or 
the disposition of unquestionably sovereign property, the suit 
was against the United States and could not be maintained without 
its consent. See Young v. Anderson, 81 U.S.App.D.C. 379, 160 
F.2d 225 (1947), cert. den., 331 U.S. 824; and White v. Adminis- 
i trator of General Services Admin, of U.S., 343 F.2d 444 (C.A. 9, 
1965). In the latter case, it was held that a suit for maidens 
ordering conveyance of land on behalf of the United States by 
_ its agent is a suit against the United States, and it would 


have to be a party to the suit. 


Obviously, appellee as an individual would have no 


authority to do any of the acts appellants seek to have enjoined. 


All of them would have to be done by him in his capacity as a \ 
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government officer. For the same reason, a permanent injunction 
against appellee, individually, would have no effect upon the 
United States' assertion of control over this property. Only 

if appellee can be enjoined in his official capacity, which 
would be an injunction against the United States, will appel- 
lants be able to achieve the ultimate aim of this action, and 

it is beyond dispute that, unless expressly permitted by an Act 
of Congress, no injunction can be granted against the United 
States. Belknap v. Schild, 161 U.S. 10, 17 (1896); United States 
v. Patterson, 206 F.2d 345, 348 (C.A. 5, 1953). It is readily 
apparent that the relief sought would "inter€ere with the public 
administration" and would operate ageinst the United States. 

It follows that the United States would have to be a party to 
the suit. 


Appellants rely principally on United States v. Lee, 


106 U.S. 196 (1882), and also Land v. Dollar, 330 U.S. 731 (1947), 


Philadelphia Co. v. Stimson, 223 U.S. 605 (1912), and Ickes v. 


Fox, 300 U.S. 82 (1937) (Br. 6-16). These and many other similar 


cases that could be cited were dealt with extensively by the 


Court in Larson v. Domestic & Foreign Corp., supra. As the 


e-i7- 


Fourth Circuit said recently in Switzerland Company v. Udall, 
337 F.2d 56, 60 (1964), cert. den., 380 U.S. 914: 


It is difficult to find complete consistency 
in application of the rule of the Lee case prior 
to 1949. Though long after passage of the Tucker 
Act, however, it exhibited substantial validity 
in 1947 when the Supreme Court decided Land v. 
Dollar, 330 U.S. 731, * * * as it had earlier 
when Colorado v. Toll, -268-U.S. 228, * * * and 
Goltra v. Weeks, 271 U.S. 536, * * * wexe-decided. 
The tide set definitely in the other direction, 
however, with Larson v. Domestic & Foreign Com- 
merce Corp., 337 U.S. 682, * * *. - 


C. Appellants have not been deprived of their prop- 
erty without due process of law. - Appellants contend that they 


have been deprived of their property without due process of law 
because of the guaranty executed by certain citizens of Dallas 
to indemnify the Government against the cost of the property 
above a certain figure, thereby determining the value of the 
property, and that the site was, therefore, not chosen by the 
official designated to select the ie The fair market value 


of the property was fixed by a jury, not by the guarantors. 


2/ The site selected for the federal center adjoins property 
already owned by the Government (JA 36, 70, 72). 
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Appellants argued in the Fifth Circuit that the guarantors 
should have been made parties to the action so the jury 

would know who was to pay for the property. The fair market 
value was the same, regardless of who was to pay for it, the 
Government, individuals for the benefit of the Government, or 
even in a sale between individuals. There was no question as 
to the right to condemn for use as a federal court house and 
office building, and who paid the expenses was irrelevant. It 
is not unusual for states, counties, municipalities, drainage 
districts, and others, including individuals, to enter into 
agreements with the United States to pay pért or all of the 
cost of acquisition of lands for < federal project which may 
especially benefit those local interests. Some statutes 
authorizing federal projects provide that payment therefor 
shall be by local authorities, and that the acquisition shall 
be by the United States. Police Jury of Plaquemines Parish v. 
United States, 272 F.2d 827 (C.A. 5, 1959), cert. den., 362 U.S. 
$41. See also: State of Tennessee v. United States, 256 F.2d 


244 (C.A. 6, 1958). C£. United States v. Southerly Portion of 


‘114 F.Supp. 427 (E.D. N.C. 1953). Moreover, 


Bodie Island, N.C., 
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it is perfectly proper for the federal Government to exchange 
one site for another with local public authorities. United 
States v. Carma cmack, 151 F.2d 881, 883 c- A. 8, BSS5) 

The requirements of the doa: process clause of the 
Constitution are satisfied if the landowner "has reasonable 
notice and reasonable opportunity to be heard and to present 
his claim or defense, due regard being had to the nature of 
the proceeding and the character of the rights which may be 
affected by it." Dohany v. Rogers, 281 U.S. 362, 36° (et): 

North Laramie d Co. v. Hoffman, 268 U.S. 276, 283 (1925) 5 
Huling v. Kaw Valley Railway, 130 U.S. 559, 564 (1889) ; City 
‘of Oakland v. Ynited States, 124 F.2d 959, 964 c. A. 9, ten?) 
Johnson & Wimsatt v. Hazen,69 App D. c. 151, 153, $9 F.2d 384, 
386 (1938). In the City of Oal:Land case, it was held that the 


Declaration of Taking Act, 40 U.S.C. sec. 258a, does not work 


an unconstitutional deprivation of property without due process, 


since it provides for the payment of just compensation. 
In Berman v. Parker, 348 U.S. 26, 36 eal the 
Court stated (. oe) “the rights of these property owners 


are satisfied when they Paces that just compensation which 


= 20- 


the Fifth Amendment exacts as the price of the taking.” 


Appellants received the just compensation which was fixed 


by the jury. 
CONCLUS ION 
For the foregoing reasons, it is submitted that 
the judgment of the district court should be affirmed. 
Respectfully, 


EDWIN L. WEISL, JR., 
Assistant Attorney General. 


ROGER P. MARQUIS, 
HERBERT PITTLE, 
ELIZABETH DUDLEY, 


Attorneys, -Department of Justice, 
Washington, D. C., 20530. 
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